
1376 Act 2008-102 LAWS OFPENNSYLVANIA

No. 2008-102

AN ACT
HB 834

Relatingto hoursof employmentof healthcareemployees;providingfor penalties
and remedies;and imposing powersand dutieson the Departmentof Laborand
Industry.

The GeneralAssembly of the Commonwealthof Pennsylvaniahereby
enactsasfollows:

Section1. Shorttitle.
This act shallbe knownandmaybe citedas the Prohibitionof Excessive

Overtimein HealthCareAct.
Section2. Defmitions.

The following wordsand phraseswhenused in this act shall have the
meaningsgiven to them in this sectionunlessthe contextclearly indicates
otherwise:

“Clinical care services.” The diagnostic, treatmentor rehabilitative
servicesprovidedin a healthcarefacility, includingthe following: radiology
anddiagnostic imaging, suchas magneticresonanceimaging andpositron
emissiontomography;radiationtherapy;phlebotomy;electrocardiogramand
electroencephalography;andlaboratorymedicalservices.

“Department.” The Department of Labor and Industry of the
Commonwealth.

“Employee.” An individual employedby a healthcarefacility or by the
Commonwealth or a political subdivision or instrumentality of the
Commonwealthwho is involved in direct patientcare activities or clinical
care services and who receives an hourly wage or is classified as a
nonsupervisoryemployee for collective bargaining purposes. The term
includesan individual employedthrougha personnelagencythat contracts
with a healthcarefacility to providepersonnel.The termdoesnot includea
physician,physicianassistant,dentistor worker involved in environmental
services,clerical, maintenance,food serviceor otherjob classificationnot
involved in directpatientcareandclinical careservices.

“Health carefacility.” A facility which providesclinically relatedhealth
services,regardlessof whetherthe operationis for profit or nonprofit and
regardlessof whetheroperationis by the private sectoror by Stateor local
government.

(1) The termincludesall of the following:
(i) A general or special hospital, a psychiatric hospital, a

rehabilitation hospital, a hospice,an ambulatory surgical facility, a
long-term care nursing facility, a cancer treatment center using
radiationtherapyon an ambulatorybasis and an inpatientdrug and
alcoholtreatmentfacility.
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(ii) A facility which providesclinically relatedhealthservicesand
which is operatedby theDepartmentof Corrections,theDepartmentof
Health, the Department of Military and Veterans Affairs or the
Departmentof PublicWelfare.

(iii) A mental retardationfacility operatedby the Departmentof
PublicWelfare.
(2) Thetermdoesnot includeanyof the following:

(i) An office usedprimarily for privateor grouppracticeby a health
carepractitioner.

(ii) A facility providing treatmentsolely on the basisof prayer or
spiritualmeansin accordancewith the tenetsof a churchor a religious
denomination.

(iii) A facility conductedby a religious organizationfor thepurpose
of providing health care services exclusively to clergy or other
individuals in a religiousprofessionwho are membersof the religious
denominationconductingthefacility.

“On-call time.” Time spentby anemployeewho is notcurrently working
on thepremisesoftheplaceof employmentbut who:

(1) is compensatedfor availability; or
(2) asa conditionof employment,hasagreedto be availableto return

to the premisesof the place of employmenton shortnotice if the need
arises.
“Reasonableefforts.” Attemptsby a healthcarefacility to:

(1) seekpersonswho volunteerto work extratime from all available
qualified staffwho are working atthe time of theunforeseeableemergent
circumstance;

(2) contact all qualified employeeswho have made themselves
availableto work extratime;

(3) seekthe useofperdiem staff; or
(4) seekpersonnelfrom a contractedtemporaryagencywhen such

staff is permittedby law orregulation.
“Unforeseeableemergentcircumstance.”Any ofthefollowing:

(1) An unforeseeabledeclarednational,Stateor municipalemergency.
(2) A highly unusualor extraordinaryeventwhich is unpredictableor

unavoidableandwhich substantiallyaffectstheprovisionofneededhealth
careservicesor increasestheneedfor healthcareservices.Thisparagraph
includes:

(i) anactof terrorism;
(ii) a naturaldisaster;and
(iii) a widespreaddiseaseoutbreak.

(3) Unexpectedabsences,discoveredat or beforethe commencement
of a scheduledshift, which could not be prudentlyplanned for by an
employerandwhich wouldsignificantlyaffectpatientsafety.

The term doesnot includevacanciesthat ariseas a result of chronic short
staffing.
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Section3. Prohibitionof mandatoryovertime.
(a) General rule.—Exceptas set forth in subsection(c), all of the

following apply:
(1) A health care facility may not require an employeeto work in

excessof an agreedto, predeterminedandregularly scheduleddaily work
shift.

(2) This subsectionshall not be construedto prevent an employee
fromvoluntarilyacceptingwork in excessoftheselimitations.

(3) This subsectionshallnotbeconstrued:
(i) To prevent an employee from working an agreed to,

predeterminedandregularly scheduleddaily work shift that is greater
thaneighthours.

(ii) To precludethehiring of part-timeorperdiememployeesby a
healthcarefacility.

(b) Retaliationprohibited.—Therefusalof anemployeeto acceptwork in
excessof the limitations set forth in subsection(a) shall not be groundsfor
discrimination, dismissal, discharge or any other employment decision
adverseto theemployee.

(c) Exception.—Theprovisionsof subsection(a) shallnotapplyto anyof
thefollowing:

(1) On-call time. Nothing in this paragraphshall be construedto
permita healthcarefacility oremployerto useon-calltimeasa substitute
for mandatoryovertimeor a meansof circumventingthe intentofthis act.

(2) If anunforeseeableemergentcircumstanceoccursand:
(i) theassignmentof additionalhoursis usedasa lastresort;
(ii) the health carefacility or employerhas exhaustedreasonable

efforts to obtain otherstaffmg;and
(iii) the healthcarefacility or employerprovidesthe employeeup

to onehour to arrangefor the careof the employee’sminor child or
elderlyor disabledfamily member.
(3) Whenan employeeis requiredto work overtime to completea

patientcareprocedurealreadyin progressif the absenceof the employee
couldhaveanadverseeffecton thepatient.
(d) Off-duty time.—An employeewho is requiredto work more than 12

consecutivehoursperworkdaypursuantto subsection(c) or who volunteers
to work more than 12 consecutivehours shall be entitled to at least ten
consecutivehoursof off-duty time immediately after the worked overtime.
An employeemayvoluntarily waivetherequirementsof this subsection.
Section4. Collectivebargaining.

Nothing in this act shallpreventan employeror healthcarefacility from
providing employeesmore protection from mandatoryovertime than the
minimumestablishedunderthis act.
Section5. Regulations.

The departmentshall, within 18 months of the effective date of this
section,promulgateregulationsto implementthisact.
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Section6. Penalties.
(a) Administrativefine.—Thedepartmentmaylevy anadministrativefine

on a healthcare facility or employerthat violatesthis act or any regulation
issuedunderthis act. The fine shall be not less than$100 nor greaterthan
$1,000for eachviolation.

(b) Administrative order.—The departmentmay order a health care
facility to takean actionwhich the departmentdeemsnecessaryto correcta
violation of section3.

(c) AdministrativeAgencyLaw.—Thissectionis subjectto 2 Pa.C.S.Ch.
5 Subch.A (relating to practiceandprocedureof Commonwealthagencies)
and Ch. 7 Subch. A (relatingto judicial review of Commonwealthagency
action).
Section20. Effectivedate.

This actshall takeeffect asfollows:
(1) The following provisionsshall takeeffectimmediately:

(i) Section5.
(ii) This section;

(2) Theremainderof this actshalltakeeffectJuly 1, 2009.

APPROVED—The9thdayof October,A.D. 2008.

EDWARD G. RENDELL


