SESSION OF 1943.

No. 107
AN ACT

To reenact and amend the title and the act, approved the four-
teenth day of June, one thousand nine hundred thirty-five
(Pamphlet Laws, three hundred forty-one), entitled, as
amended “An act to provide revenue by imposing a State tax
upon sales of cigarettes by dealers as herein defined; requiring
persons engaged in the sale of cigarettes at wholesale and retail
to secure permits; prescribing the method and manner of
collecting such tax; conferring powers and imposing duties on
the Department of Revenue, and persons, as herein defined,
engaged in the sale of cigarettes at retail or wholesale; and
providing penalties,” as previously reenacted and amended, by
e:fztepding the provisions of the act for a further limited period
of time.

The General Assembly of the Commonwealth of Penn-
sylvania hereby enacts as follows:

Section 1. The title and all the sections of the act,
approved the fourteenth day of June, one thousand
nine hundred thirty-five (Pamphlet Laws, three hun-
dred forty-one), entitled, as amended ‘‘An act to pro-
vide revenue by imposing a State tax upon sales of
cigarettes by dealers as herein defined; requiring per-
sons engaged in the sale of cigarettes at wholesale and
retail to secure permits; prescribing the method and
manner of collecting such tax; conferring powers and
imposing duties on the Department of Revenue, and
persons, as herein defined, engaged in the sale of cigar-
ettes at retail or wholesale; and providing penalties,’’
as last reenacted and amended by the act, approved the
twenty-ninth day of May, one thousand nine hundred
forty-one (Pamphlet Laws, fifty-three), are hereby
reenacted and further amended to read as follows:

AN ACT

To provide revenue by imposing a State tax upon sales
of cigarettes by dealers as herein defined; requiring
persons engaged in the sale of cigarettes at whole-
sale and retail to secure permits; preseribing the
method and manner of collecting such tax; conferring
powers and imposing duties on the Department of
Revenue, and persons, as herein defined, engaged in
the sale of cigarettes at retail or wholesale; and pro-
viding penalties.

Section 1. Be it enacted, &c., That this act shall be
known, and may be cited as, the ‘‘Cigarette Tax Act.”’

Section 2. The following words, terms, and phrases,
when used in this aet, shall have the meanings aseribed
to them in this section, except where the context clearly
indicates a different meaning.
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“ Agsociation.’’ Any partnership, limited partner-
ship or other form of unincorporated enterprise owned
by two or more persons.

“Dealer.”’ Any wholesale dealer, and, in the cases
hereinafter preseribed, retail dealers. The term ‘‘whole-
sale dealer’’ shall include any person, who or which
sells, within Pennsylvania, cigarettes to retail dealers,
or for purposes of resale, or who or which purchases
cigarettes directly from any manufacturer for purposes
of resale. The term ‘‘retail dealer’’ shall include every
person, other than a wholesale dealer, who or which
receives from any source whatsoever, cigarettes for the
purpose of sale to consumers in Pennsylvania, or
for any other purpose than that of resale, whenever
the packages of cigarettes, so received, do not have
affixed to them the stamps evidencing the payment of
the tax imposed by this act.

“Department.’” The Department of Revenue of this
Commonwealth.

““Package.”” The individual package, box or other
container in or from which retail sales of cigarettes are
normally made or intended to be made.

“Person.” Every natural person, association or
corporation. Whenever used in any clause prescribing
and imposing a fine or imprisonment, or both, the term
““‘person,’’ as applied to associations, shall mean the
partners or members thereof, and as applied to cor-
porations, the officers thereof.

““Cigarettes.”” Any roll for smoking made wholly
or in part of tobacco, irrespective of size or shape and
whether or not such tobacco is flavored, adulterated or
mixed with any other ingredient, the wrapper or cover
of which is made of paper or any other substance or
material excepting tobacco.

“‘Qale.”” Any transfer for a consideration, exchange,
barter, gift, offer for sale and distribution in any man-
ner or by any means whatsoever.

The singular shall include the plural, and the mas-
culine shall include the feminine and the neuter.

Section 3. (a) On and after the effective date of
this act, it shall be unlawful for any person to eontinue
to engage in, or thereafter to begin to engage in, the
sale of cigarettes at wholesale within this Common-
wealth or for any person, excepting commissaries, ship’s
stores and voluntary unineorporated organizations of
the Army or the Navy personnel operating under regu-
lations promulgated by the Secretary of War or the
Secretary of the Navy, to continue to engage in, or
thereafter to begin to engage in the sale of cigarettes,
at retail within this Commonwealth, unless a cigarette
permit or permits shall have been issued to him as here-
inafter prescribed.
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(b) Every person, desiring to continue to engage
in, or hereafter to begin to engage in, the sale of cizar-
ettes at wholesale or retail within this Commonwealth,
except those persons exempt under section 3 (a) hereof,
shall file an application for a cigarette permit or per-
mits with the department. Every application for a
cigarette permit shall be made upon a form preseribed,
prepared, and furnished by the department, and shall
set forth the name under which the applicant transacts
or intends to transact business, the location of his place
of business within this Commonwealth, whether or not
the applicant is the holder of a mercantile license in
effect when the application is made, and if so, the num-
ber of such license* and the county for which such li-
cense was issued, and such other information as the
department may require. If the applicant has or in-
tends to have more than one place of business within
the Commonwealth, the application shall state the loca-
tion of each place of business. If the applicant is an
association, the application shall set forth the names
and addresses of the persons constituting the associa-
tion, and if a corporation, the names and addresses of
the prineipal officers thereof, and any other information
prescribed by the department for purposes of identi-
fication. The application shall be signed and verified
by oath or affirmation by the owner, if a natural person,
and in the case of an association, by a member or part-
ner thereof, and in the case of a corporation, by an
executive officer thereof, or some person specifically au-
thorized by the corporation to sign the application, to
which shall be attached the written evidence of his au-
thority.

At the time of making such application, the applicant
shall pay to the department a permit fee of one dollar
($1.00) for each permit.

Upon approval of the application and the payment
of the permit fee or fees herein required, the depart-
ment shall grant and issue to each applicant a cigarette
permit for each place of business within the Common-
wealth set forth in his application. Cigarette permits
shall not be assignable and shall be valid only for the
persons in whose names issued, and for the transaction
of business at the places designated therein, and shall
at all times be conspicuously displayed at the places
for which issued.

All permits shall expire on the thirty-first day of
December next succeeding the date upon which they
are issued, unless sooner suspended, surrendered or
revoked for cause by the department.

(c) Permits issued, under the provisions of this act,
may be renewed annually before the first day of Jan-

* “lcenses’” in original.
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uary, upon application made to the department and the
payment of a renewal fee of one dollar ($1.00).

Whenever any permit issued under the provisions of
this act, is defaced, destroyed or lost, the department
may issue a duplicate permit to the holder of the de-
faced, destroyed or lost permit, upon the payment of
a fee of fifty cents ($.50).

(d) The department may suspend, or, after hearing,
revoke a cigarette permit whenever it finds that the
holder thereof has failed to comply with any of the
provisions of this act, or any rules or regulations of
the department prescribed, adopted, and promulgated
under this act. Upon suspending or revoking any cigar-
ette permit, the department shall request the holder
thereof to surrender to it immediately all permits, or
duplicates thereof, issued to him, and the holder shall
surrender promptly all such permits to the department
as requested. Whenever the department suspends a
cigarette permit, it shall notify the holder immediately
and afford him a hearing, if desired, and if a hearing
has not already been afforded. After such hearing, the
department shall either rescind its order of suspension,
or good cause appearing therefor, shall continue the
suspension or revoke the permit.

Section 4. A State excise tax is hereby imposed and
assessed upon sales of cigarettes by dealers at the rate
of one cent per ten cigarettes, or fraction thereof, ex-
cept such sales of cigarettes as are not within the taxing
power of this Commonwealth under the commerce clause
of the Constitution of the United States, and except
such sales as are made to authorized purchasers by
commissaries, ship’s stores and voluntary unincor-
porated organizations of the Army or the Navy per-
sonnel operating under regulations promulgated by the
Secretary of War or the Secretary of the Navy: Pro-
vided, That only one sale of the same package of cigar-
ettes shall be used in ecomputing the amount of tax due
hereunder,

Except as hereinafter provided, dealers shall be li-
able to the Commonwealth as taxpayers for the pay-
ment of the tax imposed by this act, and shall pay the
tax into the State Treasury, through the department,
by purchasing from the department adhesive stamps
of such design and denominations as may be presceribed
by the department.

Manufacturers of cigarettes, located either within or
outside of this Commonwealth, and wholesale dealers in
cigarettes located outside of this Commonwealth, may
purchase stamps from the department and affix such
stamps, in the manner hereinafter prescribed, to
packages of cigarettes to be sold within this Common-
wealth, in which case the dealer within this Common-
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wealth, receiving such stamped packages of cigarettes,
will not be required to purchase and affix stamps on
such packages of cigarettes.

Section 5. Each dealer shall affix, within the time
hereinafter prescribed, to each package of cigarettes,
stamps furnished by and purchased from the depart-
ment, evidencing the payment of the tax imposed by
this act, and shall cancel such stamps before such cigar-
ettes are offered for sale, or before they are otherwise
disposed of, unmless stamps have been affixed to such
packages of cigarettes before such dealer received them.
Each wholesale dealer in this Commonwealth shall
affix such stamps to each package of cigarettes, unless
such stamps shall have been previously affixed thereto,
and shall cancel the same, in the manmner prescribed
by the department, prior to the delivery of such pack-
ages to any retail dealer in this Commonwealth.

Each retail dealer in this Commonwealth, except
those persons exempt under section 3 (a) hereof, shall
immediately upon the receipt of any ecigarettes at his
place of business, so affix such stamps to each package
of cigarettes, unless such stamps shall have been pre-
viously affixed thereto, and shall cancel the same in the
manner prescribed by the department, or shall imme-
diately mark in ink on each unopened box, carton or
other container of such cigarettes, the word ‘‘received,’’
and the month, day, and year of such receipt, and shall
affix his signature thereto. The retail dealer shall, in
any event, open such box, carton or other container, and
immediately affix such stamps to each package therein,
and cancel the same, in the manner preseribed by the
department, within twenty-four hours after such re-
ceipt, and prior to the sale of such cigarettes.

‘Whenever any cigarettes are found in the place of
business of such retail dealer without the stamps affixed
and cancelled, or not marked as having been received
within the preceding twenty-four hours, as required by
this section, the prima facie presumption shall arise
that such cigarettes are kept therein in violation of the
provisions of this act.

Stamps shall be affixed to each package of cigarettes
of an aggregate denomination not less than the amount
of the tax upon the contents therein, and shall be affixed
in such manner that they will be visible to the pur-
chaser. Upon affixing stamps to a package of cigarettes,
the person affixing them shall cancel them by such
method or in such manner as may be preseribed by the
department.

Section 6. The department shall prescribe, prepare,
and furnish adhesive stamps of such denominations and
gquantities as may be necessary for the payment of the
tax imposed and assessed by this act. The department
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shall make provisions for the sale of such stamps in
such places and at such times as it may deem necessary.

The department shall appoint wholesale dealers in
cigarettes within this Commonwealth, and may appoint
any other persons, within or without the Common-
wealth, as agents to affix the stamps to be used in paying
the tax herein imposed upon sales of cigarettes, but
a wholesale dealer shall at all times have the right to
appoint the person who is to affix the stamps to any
cigarettes under his control, and whenever the depart-
ment shall sell, consign or deliver to any such agent
any such stamps, such agent shall be entitled to receive
as compensation for his services and expenses as such
agent in affixing such stamps, and to retain out of the
moneys to be paid by him for such stamps, a commis-
sion of seven and one-half per centum on the par value
thereof, if, and when such agent has purchased the
stamps affixed by him directly from the department.
The department is hereby authorized and required to
allow such commission or compensation in the settle-
ment of the accounts of such agent, upon payment by
him into the State Treasury, through the department,
of any moneys which may be, or become due, to the
Commonwealth by reason of the sale, delivery or con-
signment to such agent of such stamps.

Section 7. Every person engaged in the sale of
cigarettes at wholesale within this Commonwealth and
every person engaged in the sale of cigarettes at retail
within this Commonwealth, except commissaries, ship’s
stores and voluntary unincorporated organizations of
the Army or of the Navy personnel operating under
regulations promulgated by the Secretary of War or
the Secretary of the Navy, shall maintain and keep, for
a period of two years, such record or records of ciga-
rettes received, sold, and delivered within this Common-
wealth by him, together with invoices, bills of lading,
and other pertinent papers as may be required by the
department.

The department, or any agent appointed, in writing,
by it, is hereby authorized to examine the books, papers,
invoices, and other records, the stock of cigarettes in
and upon any premises where the same are placed,
stored, and sold, and equipment of any such wholesale
or retail dealer pertaining to the sale and delivery of
cigarettes taxable under this act, to verify the accuracy
of the payment of the tax imposed and assessed by this
act. Every such person is hereby directed and required
to give to the Secretary of Revenue, or his duly au-
thorized representative, the means, facilities, and op-
portunity for such examinations as are hereby provided
and required.

Section 8. The department is hereby charged with
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the enforcement of the provisions of this act, and is
hereby authorized and empowered to prescribe, adopt,
promulgate and enforce rules and regulations relating

to:

(a) The method and the means to be used in the
cancellation of stamps.

(b) The denominations and sale of stamps.

(¢) Any other matter or thing pertaining to the
administration and enforcement of the provisions of
this act.

Section 9. The tax imposed by this aet shall be in
lieu of the mercantile license tax heretofore imposed
upon the business of selling cigarettes.

Section 10. Whenever any cigarettes, upon which
stamps have been placed by a dealer, have been sold
and shipped by him into another state for sale or use
therein, or have been sold to commissaries, ship’s stores
and voluntary unincorporated organizations of the
Army or of the Navy personnel operating under regula-
tions promulgated by the Secretary of War or the See-
retary of the Navy for resale to authorized purchasers,
or have become unfit for use and consumption or un-
saleable or have been destroyed, such dealer shall be
entitled to a refund of the actual amount of tax paid
by him with respect to such cigarettes. If the depart-
ment is satisfled that any dealer is entitled to a refund,
it shall certify the proposed amount of such refund
to the Board of Finance and Revenue for approval,
and thereafter shall issue to such dealer stamps of suffi-
cient value to cover the refund as approved by the
board. The department is hereby authorized to adopt,
prescribe, and promulgate such rules and regulations
with regard to the presentation and proof of claim for
refunds, as it may deem advisable.

The department may promulgate rules and regula-
tions to relieve manufacturers and dealers from affixing
the stamps on such cigarettes as are sold and shipped
to points outside the Commonwealth for use outside
the Commonwealth, or on such cigarettes as are sold to
commissaries, ship’s stores and voluntary wunincorpo-
rated organizations of the Army or of the Navy per-
sonnel operating under regulations promulgated by the
Secretary of War or the Secretary of the Navy for re-
sale to authorized purchasers.

Section 11. FEvery person, other than a common
carrier, or the employes thereof, who shall possess or
transport any cigarettes upon the public highways,
roads or streets of this Commonwealth, for the purpose
of delivery, sale or disposition, shall be required to
have in his actual possession invoices or delivery tickets
for such cigarettes. The absence of such invoices or
delivery tickets shall be prima facie evidence that such
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person is a dealer in cigarettes in this Commonwealth
and subject to the provisions of this act.

Section 12. (a) Any person who shall sell ciga-
rettes without being the holder of a cigarette permit
or permits, as required by this act, shall, upon convie-
tion in a summary proceeding, be sentenced to pay a
fine of twenty-five dollars ($25.00) and costs of prosecu-
tion, and in default of payment thereof, to undergo
imprisonment for not more than ten (10) days.

(b) Any person who shall sell cigarettes without
purchasing and affixing stamps to each package thereof,
as required by this act, shall be guilty of a misdemeanor,
and, upon conviction thereof, shall be sentenced for
the first offense to pay a fine of not less than one hun-
dred dollars ($100.00) or more than one thousand
dollars ($1,000.00), or to suffer imprisonment for a
term not execeeding six (6) months, or both, in the dis-
cretion of the court, and in the case of a conviction of
a second or subsequent offense hereunder, shall be sen-
tenced to pay a fine of not less than five hundred dol-
lars ($500.00) or more than one thousand dollars
($1,000.00) and to suffer imprisonment for a term not
less than six (6) months or more than three (3) years.

(¢) Any person who shall fail, neglect or refuse
to comply with or shall violate the rules and regulations
preseribed, adopted, and promulgated by the depart-
ment under the provisions of this act, or who shall
refuse to permit the department, or any agent ap-
pointed by it, in writing, to examine his books, papers,
invoieces, and other records, his stock of cigarettes in
and upon any premises where the same are prepared,
stored, and sold, and his equipment pertaining to the
sale of cigarettes taxable under this act, shall be guilty
of a misdemeanor, and, upon conviction thereof, shall
be sentenced to pay a fine of not less than one hundred
dollars ($100.00) or more than five hundred dollars
($500.00), or to suffer imprisonment of not more than
six (6) months, or both, in the diseretion of the court.

(d) Any person who falsely or fraudulently makes,
forges, alters or counterfeits any stamp prescribed by
the department, under the provisions of this act, or
causes or procures to be falsely or fraudulently made,
forged, altered or counterfeited any such stamp, or
knowingly and willfully utters, publishes, passes or
tenders, as true, any such false, altered, forged or
counterfeited stamp, or uses more than once any stamp
provided for and required by this aet, for the purpose of
evading the tax hereby imposed and assessed, shall be
guilty of a misdemeanor, and, upon conviction thereof,
shall be sentenced to suffer imprisonment for a term of
not less than two (2) years or more than five (5) years.
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Section 13. The provisions of this act are severable,
and if any of its provisions shall be held to be uncon-
stitutional, the decision of the court shall not affect or
impair any of the remaining provisions of this act. It
is hereby declared to be the legislative intent that this
act would have been adopted had such unconstitutional
provisions not been included herein.

Section 14. This act shall become effective thirty
days after its final enactment, and shall continue in
effect until, and including, the thirty-first day of May,
one thousand nine hundred [forty-three] forty-five.

Section 2. This reenacting and amending aet shall
become effective immediately upen its final enactment.

ApPROVED—The Tth day of May, A. D. 1943.
EDWARD MARTIN

No. 108
AN ACT

To reenact and amend the title and the act, approved the six-
teenth day of May, one thousand nine hundred thirty-five
(Pamphlet Laws, two hundred eight), entitled, as amended
“An act to provide revenue for State purposes by imposing an
excise tax, for a limited period of time, on the net incomes of
certain corporations, joint-stock associations, and limited
partnerships; providing for the assessment, collection, settle-
ment and resettlement of taxes, and reviews and appeal
therefrom; conferring powers, and imposing duties on certain
persons, corporatlons, joint-stock associations, limited partner-
ships, State and county officers, boards, and departments
making an appropriation; and prov1d1ng penalties,” as_pre-
viously reenacted and amended, by extending the provisions
of the act for a further limited period of tlme, by reducing
the rate of tax; eliminating the deduction for Federal taxes;
further defining net income; authorizing the Department of
Revenue to grant an additional extension of time for filing
reports, changing the method of reporting in certain cases,
reducing the interest penalty on unpaid taxes and makmg
certain of the changes effected by this reenacting and amend-
ing act retroactive to a certain extent.

The General Assembly of the Commonwealth of Penn-
sylvania hereby enacts as follows:

Section 1. The title and all the sections of the act,
approved the sixteenth day of May, one thousand nine
hundred thirty-five (Pamphlet Laws, two hundred
eight), entitled, as amended ‘‘ An aet to provide revenue
for State purposes by imposing an excise tax, for a lim-
ited period of time, on the net incomes of certain cor-
porations, joint-stock associations, and limited partner-
ships; providing for the assessment, collection, settle-
ment and resettlement of taxes, and reviews and appeal
therefrom; conferring powers, and imposing duties on
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