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No. 1980-165

AN ACT

HB 2204

Amending the act of October 15, 1975 (P.L.390, No.111), entitled “An act
relating to medicalandhealth relatedmalpracticeinsurance,prescribingthe
powers and duties of the Insurance Department;providing for a joint
underwriting plan; the Arbitration Panels for Health Care, compulsory
screeningof claims; collateral sourcesrequirement;limitation on contingent
fee compensation;establishinga CatastropheLoss Fund; and prescribing
penalties,”further providing for an increasein basic coverageinsurancefor
healthcareproviders;for the methodof determiningthe methodof funding
the Medical ProfessionalLiability CatastropheLoss Fund; settlementsof
claims; and granting authority to the commissionerto determineand levy
emergencysurchargesundercertainconditions.

The General Assembly of the Commonwealthof Pennsylvania
herebyenactsas follows:

Section 1. Subsections(a), (b) and (c) of section701, act of
October 15, 1975 (P.L.390, No.111), known as the “Health Care
ServicesMalpracticeAct,” amendedJuly 15, 1976 (P.L.1028,No.207)
andNovember26, 1978 (P.L.1324,No.320), are amendedto read:

Section701. Professional Liability Insurance and Fund.—
(a) Everyhealthcareprovider as definedin this act, practicingmedi-
cine or podiatry or otherwiseproviding health care services in the
Commonwealthshall insure his professionalliability only with an
insurerlicensedor approvedby the Commonwealthof Pennsylvania,
or provideproof of self-insurancein accordancewith this section.

(1) (i) A healthcareprovider, other thanhospitals, who conducts
more than 50% of his health care businessor practice within the
Commonwealthof Pennsylvaniashall insure or self-insure his profes-
sionalliability in the amountof $100,000per occurrenceand$300,000
per annual aggregate,and hospitals located in the Commonwealth
shall insure or self-insuretheir professionalliability in the amount of
$100,000peroccurrence,and$1,000,000perannualaggregate,herein-
after known as “basic coverageinsurance”and they shall be entitled
to participate in the fund. In the event that amounts which shall
becomepayableby thefundshall exceedtheamountof $20,000,000in
any year following calendar year 1980, basic coverage insurance
commencingin the ensuingyearshall become$150,000peroccurrence
and $450,000per annual aggregatefor health care providers other
than hospitals for which basic coverage insurance shall become
$150,000per occurrenceand$1,000,000perannualaggregate.

(ii) In the eventthat amountswhich shall becomepayableby the
fund shall exceedthe amount of $30,000,000in any yearfollowing
calendar year 1982, basic coverage insurance commencingin the
ensuingyear shall become$200,000per occurrenceand $600,000per
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annual aggregatefor health care providers other than hospitals for
which basiccoverageinsurance shall become$200,000per occurrence
and $1,000,000perannual aggregate.

(2) A healthcare provider who conducts50% or less of his health
care businessor practice within the Commonwealthshall insure or
self-insure his professionalliability in the amount of $200,000per
occurrence and $600,000 per annual aggregateand shall not be
required to contribute to or be entitled to participatein the fund set
forth in Article VII of this actor the plan set forth in Article VIII of
this act.

(3) For the purposesof this section, “health care businessor
practice” shall mean the number of patients to whom health care
services are rendered by a health care provider within an annual
period.

(4) All self-insuranceplans shall be submittedwith such informa-
tion as the commissionershall require for approval and shall be
approvedby the commissionerupon his finding that the plan consti-
tutes protectionequivalentto the insurancerequirementsof a health
careprovider.

(5) A fee shallbe chargedby the InsuranceDepartmentto all self-
insurersfor examinationand approvalof their plans.

(6) Self-insuredhealthcareprovidersandhospitalsif exemptfrom
this act shall submit the informationrequiredunder section809 to the
commissioner.

(b) No insurerproviding professionalliability insuranceshall be
liable for paymentof anyclaim againstahealthcareprovider for any
loss or damagesawardedin aprofessionalliability action in excessof
[$100,000per occurrenceand $300,000per annual aggregate] the basic
coverageinsurance, asprovided in subsection(a)(1) for each health
careprovider against whom an awardis madeunless the healthcare
provider’s professionalliability policy or self-insuranceplan provides
for ahigher annualaggregatelimit.

(c) A governmentmaysatisfy its obligationspursuantto this act,
as well as the obligations of its employees to the extent of their
employment,by either purchasinginsuranceor assumingsuchobliga-
tion as aself-insurer.

Section2. Subsection(d) of section701 of the act, amendedJuly
15, 1976 (P.L.1028,No.207), is amendedto read:

Section 701. ProfessionalLiability InsuranceandFund._* * *

(d) Thereis herebycreateda contingencyfund for the purposeof
paying all awards,judgments and settlementsfor loss or damages
againsta health care providerentit4’ed to participate in the fund as a
consequenceof any claim for professionalliability [action] brought
[under this acti againstsuch health careproviderasa defendantor an
additional defendantto the extent [any] such health care provider’s
share exceedshis basic [insurancecoveragel coverage insurance in
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effectat the timeof occurrenceasprovidedin subsection(a)(1). Such
fund shall be known as the “Medical ProfessionalLiability Catas-
tropheLoss Fund,” in this Article VII called the “fund.” The limit of
liability of the fund shall be $1,000,000for each occurrencefor each
health care provider and $3,000,000per annual aggregatefor each
healthcareprovider.

Section3. Subsections(e), (f), (g) and (h) of section701 of the
act, amendedJuly 15, 1976 (P.L.1028,No.207),are amendedto read:

Section701. ProfessionalLiability Insuranceand Fund._* * *

(e) (1) The fund shall be funded by the levying of an annual
surchargeon or after January 1 of everyyear on all health care
providers [except as provided for in subsection (a)(2)J entitled to
participate in the fund. The surchargeshall be determinedby the
director appointedpursuantto section702 Ibased upon actuarial prin-
ciples] and subject to the prior approval of the commissioner.The
surchargeshall [not exceed 10% of] be basedon the cost to each
healthcareprovider for maintenanceof professionalliability insurance
[or $100, whichever is greater] andshall be the appropriatepercentage
thereof, necessaryto producean amountsufficientto reimbursethe
fundfor thepaymentof all claimspaidand expensesincurredduring
the precedingcalendaryear and to provide an amount necessaryto
maintain an additional $15,000,000.

(2) Health care providers having approved self-insuranceplans
shall be surchargedan amountequal to the surchargeimposed on a
healthcare provider of like class,size, risk andkind as determinedby
the director. The fund and all income from the fund shall be held in
trust, depositedin a segregatedaccount,investedandreinvestedby the
director, and shall not becomea part of the GeneralFund of the
Commonwealth. [If the total fund exceedsthe sum of $15,000,000at
the end of any calendar year after the payment of all claims and
expenses,including the expensesof operation of the office of the
director, the director shall reduce the surcharge provided in this
section in order to maintain the fund at an approximate level of
$15,000,000.]All claims shall be computedon [December 31 of the
year in which the claim becomesfinal] August31, 1981for all claims
which becomefinal betweenJanuary1, 1981 andAugust31, 1981 and
annually thereafter on August 31 for all claims which becamefinal
betweenthat date and September1 of the precedingyear. All such
claims shall be paid [within two weeksthereafter.If the fund would
be exhausted by the payment in full of all claims allowed during any
calendar year, then the amount paid to each claimant shall be
prorated. Any amounts due and unpaid shall be paid in the following
calendar year.] on or before December31 following theAugust31 by
which theybecamefinal, asprovidedabove.All claims which become
final betweenJanuary1, 1980 and the effectivedateof this amenda-
tory act shall be computedon the effectivedateof this amendatory
act andshallbepaid on or beforeDecember31, 1980.
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(3) Notwithstandingthe above provisions relating to an annual
surcharge, the commissioner shall have the authority, during
September1981 and during Septemberof eachyear thereafter,if the
fund wouldbe exhaustedby thepaymentin full of all claims which
havebecomefinal and the expensesof the officeof the director, to
determine and levy an emergencysurcharge on all health care
providers then entitled to participate in the fund. Such emergency
surcharge shall be the appropriatepercentageof the cost to each
healthcareproviderfor maintenanceofprofessionalliability insurance
necessaryto producean amountsufficientto allow thefund to payin
full all claims determinedto be final as of August 31, 1981 and
August31 of eachyear thereafterandthe expensesof the officeof the
dfrector, as of December31, 1980 and December31 of each year
thereafter.

q’4~ The annual [surcharge] and emergencysurchargeson health
care providersand any incomerealizedby investmentor reinvestment
shall constitutethe sole andexclusivesourcesof funding for the fund.
No claims or expensesagainstthe fund shall be deemedto constitutea
debtof the Commonwealthor a chargeagainst the GeneralFund of
the Commonwealth.The director shall issue rules and regulations
consistentwith this sectionregardingthe establishmentand operation
of the fund including all proceduresand the levying, paymentand
collection of the surchargesexceptthat the commissionershall issue
rules and regulations regarding the imposition of the emergency
surcharge. A fee shall be charged by the [catastropheloss fund]
director to all self-insurers for examination and approval of their
plans.

(f) The failure of any healthcare provider to comply with any of
the provisionsof this sectionor anyof the rulesand regulationsissued
by the director shall result in the suspensionor revocation of the
healthcareprovider’s licenseby thelicensureboard.

(g) Any physician who exclusively practices the specialty of
forensicpathologyshallbe exemptfrom the provisionsof thisact.

(h) All healthcare providerswho aremembersof the Pennsylvania
military forcesareexemptfrom the provisionsof this act while in the
performanceof their assignedduty in the Pennsylvaniamilitary forces
underorders.

Section4. Subsection(f) of section702 of the act, amendedJuly
15, 1976 (P.L.1028,No.207), is amendedto read:

Section702. Director andAdministrationof Fund._* * *

(f) The director is authorizedto defend, litigate, settle or compro-
mise any claim payable by the fund. A health careprovider’s basic
insurancecoveragecarrier shallhave the right to approveanysettle-
mententeredinto by the director on behalfof its insuredhealth care
provider. If the basicinsurancecoveragecarrier doesnot disapprovea
settlementprior to execution by the director, it shall be deemed
approvedby the basic insurance coveragecarrier. In the eventthat
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morethan onehealthcareproviderdefendantisparty to a settlement,
the health care provider’sbasic insurancecoveragecarrier shall have
the right to approve only that portion of the settlementwhich is
contributedon behalfof its insuredhealthcareprovider.

Section5. Sections703 and704 of the actarerepealed.
Section6. Section803 of the act is amendedto read:
Section 803. Plan Operation,Ratesand Deficits.—(a) Subject to

the supervision and approval of the commissioner, insurers may
consultand agreewith eachotherand with otherappropriatepersons
as to the organization,administrationand operationof the plan and
as to rates and rate modifications for insurancecoveragesprovided
under the plan. Ratesand rate modificationsadoptedor changedfor
insurancecoveragesprovided under the plan shall be approvedby the
commissionerin accordancewith the act of June11, 1947 (P.L.538,
No.246), knownas “The CasualtyandSuretyRateRegulatory[Act.”]
Act, “ exceptasmaybe inconsistentwith subsection(c).

(b) In the event that the Joint UnderwritingAssociationsuffersa
deficit in any calendar year, the board of directors of the Joint
UnderwritingAssociationshall so certify to the director of the Catas-
trophe Loss Fund andthe InsuranceCommissioner.Such certification
shall be subjectto the review and approvalof the InsuranceCommis-
sioner. Within 60 days following such certification and approval the
directorof the fund shall makesufficient paymentto the Joint Under-
writing Associationto compensatefor saiddeficit. A deficit shall exist
whenever the sum of the earned premiums collected by the Joint
Underwriting Association and the investment income therefrom is
exhaustedby virtue of paymentof or allocation for the JointUnder-
writing Association’snecessaryadministrativeexpenses,taxes, losses,
loss adjustmentexpensesandreserves,including reservesfor: (1) losses
incurred, (2) losses incurred but not reported, (3) loss adjustment
expenses,(4) unearnedpremiums.

(c) Within 60 daysfollowing the certification that the Joint Under-
writing Associationhas suffereda deficit, asset forth in subsection
(b), the board of directorsof theJoint UnderwritingAssociationshall
file with the InsuranceCommissionerand theInsuranceCommissioner
shall approvea premium increasesufficient to generatethe requisite
incometo:

(1) reimburse the fund for anypayment made by the fund to
compensatefor saiddeficit; and

(2) increasepremiumsto a levelactuarially sufficient to avoid an
operating deficit by the Joint Underwriting Association during the
following 12 months.
The Joint Underwriting Association shall reimbursethe fund with
interestat a rate equalto that earnedby thefund on its investedassets
within oneyear of anypaymentmadeby thefundas compensation
for anydeficit incurredby theJoint UnderwritingAssociation.
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Section7. This act shall takeeffect immediatelyand section2 shall
be retroactiveto January13, 1976.

APPROvED—The15th dayof October,.A. D. 1980.

DICK THORNBURGH


