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No. 1984-158

AN ACT

SB 1309

Amending the act of May 31, 1945 (P.L.1198,No.418), entitled, as amended,
“An act providing for the conservation and improvement of land affected in
connectionwith surfacemining; regulatingsuchmining; andproviding penal-
ties,” providingfor the reminingof areaspreviouslyaffectedby mining~

The General Assembly of the Commonwealthof Pennsylvaniahereby
enactsas follows:

Section1. Section 1 of the act of May 31, 1945 (P.L.1198, No.418),
known as the SurfaceMining ConservationandReclamationAct, amended
October10, 1980(P.L.835,No.155),is amendedto read:

Section 1. Purposeof Act.—Thisactshall bedeemedto beanexerciseof
thepolicepowersof theCommonwealthfor thegeneralwelfareof thepeople
of the Commonwealth,by providing for theconservationand improvement
of areasof land affectedin thesurfacemining of bituminousandanthracite
coal andmetallic and nonmetallicminerals,to aid therebyin theprotection
of birds and wild life, to enhancethe value of such land for taxation, to
decreasesoil erosion,to aid in thepreventionof thepollution of rivers and
streams, to protect and maintain water supply, to protect land and to
enhanceland use managementand planning, to prevent and eliminate
hazardsto health and safety, to promoteand provide incentivesfor the
remining of previouslyaffectedareas, to preventcombustionof unmined
coal, andgenerallyto improvetheuseandenjoymentof said lands,to desig-
natelandsunsuitablefor mining and to maintainprimary jurisdiction over
surfacecoalmining in Pennsylvania.It is alsothepolicy of this act to assure
that the coal supply essentialto the Nation’s and the Commonwealth’s
energyrequirements,and to their economicand social well-being, is pro-
vided and to strike a balancebetweenprotectionof the environmentand
agriculturalproductivityandtheNation’sandtheCommonwealth’sneedfor
coalasan essentialsourceof energy.

Section2. Section3 of theactis amendedby addingdefinitionsto read:
Section 3. Definitions.—Thefollowing words andphrases,unlessadif-

ferentmeaningis plainly requiredby the context,shall havethe following
meanings:

“Abatementplan” shall mean,for thepurposesof section4.6, any indi-
vidualtechniqueorcombinationof techniques,the implementationofwhich
will resultin reductionofthebaselinepollution load.

“Actual improvement”shall mean, for thepurposesof section4.6, the
reductionof thebaselinepollution loadresultingfrom theimplementationof
theapprovedabatementplan; exceptthatany reduction of thebaselinepol-
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lution load achievedby water treatmentmaynot be consideredas actual
improvement.

“Baselinepollution load” shall meanthe characterizationof thepollu-
tional material beingdischargedfrom or on thepollution abatementarea,
describedin termsof massdischargefor eachparameterdeemedrelevantby
the department,includingseasonalvariationsand variationsin responseto
precipitationevents.

“Best technology”means,for thepurposesof section4.6, measuresand
practiceswhich will abateor ameliorate, to the maximumextentpossible,
dischargesfromoron thepollution abatementarea.

“Pollution abatementarea” shall mean,for thepurposesof section4.6,
thatpart of thepermitarea whichis causingor contributingto thebaseline
pollution load, which shall includeadjacentandnearbyareas thatmustbe
affectedto bring aboutsignificant improvementof the baselinepollution
load, andwhichmayincludetheimmediatelocationof thedischarges.

“Surface coal mining activities” shall mean, for the purposes of
section4.6, activities wherebycoal isextractedfromtheearth,fromwasteor
stockpilesor from pits or banksby removingthe strataor material which
overliesor is aboveor betweenthecoalor by otherwiseexposingandretriev-
ing thecoalfromthesurface. Theterm shall include,but notbelimitedto,
strip andaugerminingandall surfaceactivity connectedwith surfacemining
includingexploration, sitepreparation, constructionand activities related
thereto.Thetermshallalsoincludeall activitiesin which thelandsurfacehas
beendisturbedas a resultof, or incidentalto, surfacemining operationsof
the operator, including thoserelatedto private waysandroadsappurtenant
to the area, land excavations,workings, refusebanks,spoil banks, cuim
banks,tailings, repair areas,storageareas,processingareas,shippingareas,
andareaswherefacilities, equipment,machines,tools or othermaterialsor
propertywhich resultfrom or are usedin surfaceminingactivities are sit-
uated.

Section 3. The act is amended by adding a section to read:
Section4.6. Reminingof PreviouslyAffectedAreas.—(a) Any opera~•

tor who proposesto reminean area on which thereare preexistingpollu-
tionaldischargesresultingfrompreviousminingmayrequestspeelaLauthori.
zationfromthedepartmenttoproceedto conductsurfacecoalminingactiv~
ities under this section.Except’ asspecificallymodifiedby this section and
the rules and regulationsadoptedhereunder,theprovisionsof this act shall
apply to specialauthorizationsto conductsurfacecoal miningactivities on
areaswithpreexistingpollutionaldischarges.

(b) The departmentmaygrantspecialauthorizationunderthissectionif
suchspecialauthorizationispartof:

(1) a permit issuedundersection4, exceptforpermit transfers,after the
effectivedateof thissectionif therequestis madeat thetimeofsubmittalof
a permit applicationor prior to a departmentdecisionto issueor denythat
permit;or

“sectionexcept”in enrolledbill.
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(2) a permit revisionpursuantto departmentregulation, but only if the
operator afffrmativelydemonstratesto the satisfactionof the department
that:

(A) theoperatorhasdiscoveredpollutionaldischargeswithin thepermit
areathatcameinto existenceafteritspermitapplicationwasapprovod;

(B) the operatorhasnot causedor contributedto thepollutional dis-
charges;

(C) the proposedpollution abatementarea is not hydrologicallycon-
nectedto any areawheresurfaceminingactivitieshavebeenconductedpur-
suantto thepermit;

(D) the operatorhasnotaffectedtheproposedpollution abateme’ntarea
bysurfaceminingactivities;and

(E) the departmenthasnotgranteda bondingauthorizationandmining
approvalforthearea.

(c) The departmentshall not grant special authorization under this
sectionunlessthe operatormakingsuchrequestaffirmativelydemonstrates
that:

(1) neither the operator, nor any officer, principal shareholder,agent,
partner, associate,parentcorporation, contractor or subcontractoror any
relatedparty:

(A) hasanylegal responsibilityor liability asan operatorfor treatingthe
pollutionaldischargesfromorontheproposedpollution abatementarea;-or

(B) hasany statutoryresponsibilityor liability for reclaiming the pro-
posedpollutionabatementarea;

(2) the proposedpollution abatementplan will result in a significant
reductionofthebaselinepollution loadandrepresentsbesttechnology;

(3) the land within the proposedpollution abatementarea can be
reclaimed;

(4) the surfaceminingoperationon theproposedpollution abatement
area will notcauseanyadditionalgroundwaterdegradation;

(5) thesurfaceminingoperationon permittedareasother than thepro-
posedpollution abatementarea will notcauseanysurfacewaterpollution or
groundwaterdegradation;

(6) thereare one or morepreexistingpollutional dischargesfrom or on
thepollution abatementarea;

(7) all requirementsof this act and the regulationspromulgatedhere-
underthatarenotinconsistentwith this sectionhavebeenmet;and

(8) an authorizationmaybe deniedunderthis sectionif granting it will,
or is likely to, affectanylegal responsibilityor liability for abatingthepollu-
tion dischargesfromornearthepollution abatementarea.

(d) Exceptasspecificallymodifiedby this section,an operatorrequest-
ing specialauthorizationunder this section shall comply with thepermit
applicationrequfrementsofsection4 andtheregulationspromulgatedthere-
underandshall alsoprovidesuchadditionalinformation asrequired by the
departmentrelating to:

(1) a delineationof theproposedpollution abatementarea, includingthe
locationofthepreexistingdischarges;
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(2) a description of the hydrologic balancefor theproposedpollution
abatementarea, includingwaterqualityandquantitymonitoringdate;and

(3.) a descriptionoftheabatementplanthatrepresentsbesttechnology.
(e) Anoperatorgrantedspecialauthorizationunderthissectionshall:
(1) implementthe approvedwater quality and quantity monitoring

programfor thepollutionabatementareaasrequfredby thedepartmens
(2) implementtheapprovedabatementplan;
(3) notify the departmentimmediatelyprior to the completionof each

stepoftheabatementplan;and
(4) provideprogressreportsto the departmentwithin thirty (30) days

afterthecompletionofeachstepoftheabatementprogramin a mannerpre-
scribedbythedepartment.

if) An operatorgrantedspecialauthorizationunderthis sectionshall be
responsiblefor thetreatmentofdischargesin thefollowingmanner:

(1) Exceptfor preexistingdischargeswhichare not encounteredduring
mining or the implementationof the abatementplan, the operator shall
complywithall applicableregulationsofthedepartment.

(2) Theoperatorshall treatpreexistingdischargeswhich are notencoun-
teredduring miningor implementationof the abatementplan to meetthe
baselinepollution loadwhenthebaselinepollution loadisexceeded:

(A) Prior tofinal bondrelease,if theoperatoris in compliancewit/i the
pollution abatementplan, wherethedepartmentdemonstratesthatthe oper-
ator hascausedthe baselinepollution loadto be exceeded.Thedepartment
shall havethe burdenofprovingthat theoperatorcausedthe-baselinepollu-
tion loadto beexceeded.

(B) Prior tofinal bondrelease,if theoperatoris not in compliancewith
thepollutionabatementplan, unlesstheoperatoraffirmativelydemonstrates
that thereasonfor exceedingthebaselinepollution loadisacauseother than
theoperator’ssurfaceminingandabatementactivities.

(C) Subsequent’to final bond release, where the departmentdemon-
strates that the operator has causedthe baselinepollution load to be
exceeded.Thedepartmentshallhavetheburdenofprovingthat theoperator
causedthebaselinepollution loadto beexceeded.2

(D) An ~allegationthat theoperatorcausedthebaselinepollution to be
exceededundersubclause(A), (B) or (C) shall notprohibit the department
from issuing, renewingor amendingthe operator’s surfacemininglicense
andpermitsor approvinga bondreleaseuntil afinal administrativedetermi-
nationhasbeenmadeofanysuchallegedviolation.

(3) For purposesofthis subsection,theterm “encountered”shall notbe
construedtomeandiversionsofsurfacewaterandshallowgroundwaterflow
from areasundisturbedby theimplementationof theabatementplan which
would otherwisedrain into theaffectedarea,providedsuchdiversionsare
designed,operatedandmaintainedin accordancewith all applicableregula-
tionsofthedepartment.

(g) An operatorrequfredto treatpreexistingdischargespursuantto sub-
section (19 will be allowedto discontinuetreatingsuchdischargeswhen the
operatordemonstratesthat:

“subsequent”in enrolledbill.

2 ~ or’’ in enrolledbill.

“an” in enrolled bill.
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(1) Thebaselinepollution loadis no longer beingexceededasshownby
all groundandsurfacewatermonitoring.

(2) All requirementsof the permit and the specialauthorizationhave
beenorare beingmet.

(3) The operator has implementedeachstep of the abatementplan as
approvedin theauthorization.

(4) The operator did not causeor allow any additional groundwater
degradationbyreaffectingthepollutionabatementarea.

(Ii) If any conditionsetforth in subsectionif) occursafter discontinu-
anceof treatmentpursuantto subsection(g), the operatorshall reinstitute
treatmentin accordancewith subsectionif). An operatorwho reinstitutes
treatmentunderthis subsectionshall be allowedto discontinueireatmenlif
therequfrementsofsubsection(g) are met.

(1) For pollution abatementareassubjectto a grantofspecialauthoriza-
tion underthissection,theoperatorshallcomplywith all requirementsrelat-
ing to bondssetforth in section4, exceptthat the criteria andschedulefor
releaseofbondsshall beasfollows:

(1) Up to fifty per centof the amountof bondif the operator demon-
stratesthat:

(A) all activities were conductedin accordance with all applicable
requirements;

(B) the operatorhassatisfactorilycompletedbackfilling, regradingand
drainagecontrol in accordancewith theapprovedreclamationpian~

(C) the operator hasproperly implementedeachstep of the approved
abatementplan;

(D) the operator has not causedthe baselinepollution load to be
exceededfor a periodofa minimumofsix (6) monthsprior to thesubmittal
ofa requestfor bondreleaseanduntil thebondreleaseisapprovedasshown
byallgroundandsurfacewatermonitoring;and

(E) the operatorhasnot causedor contributedto anygroundorsurface
waterpollution byreaffectingorminingthepollution abatementarerr.

(2) Up to an additional thirty-fiveper centof theamountofbond if the
operatordemonstratesthat:

(A) the operatorhasreplacedtopsoil, completedfinal grading,planting
andachievedsuccessfulrevegetationin accordancewith theapprovedrecla-
mationplan;

(B) theoperatorhasnotcausedor contributedtoanygroundorsurface
waterpollutionbyreaffectingor miningthepollution abatementarea;and

(C) the operator hasachievedthe actual improvementof the baseline
pollution loaddescribedin theabatementplanandshownby-allgroundand
surfacewater monitoringfor theperiod of timeprovidedin the abatement
plan, or hasachievedall of thefollowing: (1) at a minimum,hasnotcaused
thebaselinepollution loadto beexceededasshownby allgrow4ans.hurface
watermonitoringfor a periodof twelve(12)monthsfromthe dateof initial
bond releasepursuantto clause (1) or from the dateofdiscontinuanceof
treatmentpursuantto subsection(g); (ii) conductedall measuresprovideuiin
theabatementplanandanyadditionalmeasuresspecifiedbythe-department
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in writingat thetimeofinitial bondreleasepursuanttoclause(1); (iii) caused
aestheticor otherenvironmentalimprovementsor theeliminationofpublic
health andsafetyproblemsby reminingandreaffectingthepollutioiraisate—
mentarea;and(iv)stabilizedthepollution abatementarea.

(3) Theremainingamountofbondif theoperatordemonstratesthat:
(A) the operator has not causedthe baselinepollution load to be

exceededfromthetimeofbondreleasepursuantto clause(2) or, if treatment
hasbeeninitiated any timeafter suchrelease,for a periodoffive (5) years
from thedateofdiscontinuanceoftreatmentpursuantto subsection-(g);and

(B) theapplicableliability periodsection4(d)ofthisacthasexpired~
(j) For reclamationplansapprovedaspart ofa grant ofspecialauthori-

zationunderthissection,thestandardofsuccessfor revegetationshall be,as
a minimum,theestablishmentofgroundcoverofliving plantsnot lessthan
can be supportedby the bestavailable topsoil or other suitablematerialin
the reaffectedarea, shall not be less than thegroundcoverexistingbefore
disturbance,and shall beadequateto control erosion: Provided, however,
That the departmentmayrequfrethat thestandardofsuccesscomply with
section4(a)(2)(C)ofthis act whereit determinessuchcomplianceis integral
to theproposedpollutionabatementplan.

(k) In establishingan appropriatebond amountfor mining any area
subjectto a grantofspecialauthorizationunderthis section,thedepartment
shall applyas a credit to suchbondamountanyfundspaidinto theSurface
Mining ConservationandReclamationFundasa resultofa prior forfeiture
on such area, whichareashall also be exemptedfrompermit reclamation
feesprescribedbytheregulationspromulgatedunderthisact.

(1) An operatorgrantedspecialauthorizationunderthis sectionshall be
permanentlyrelievedfromthe requfrementsof subsection(I) and theact of
June22, 1937(P.L.1987,No.394),knownas “The CleanStreamsLaw,“for
all preexistingdischarges,identifiedin subsection(d), to the extentof the
baselinepollution load if the operator complieswith the termsandcondi-
tionsof thepollution abatementplanandthebaselinepollutiowkadhasfW?
beenexceededat the timeoffinal bondrelease.Reliefof liability underthis
subsectionshallnotact or beconstruedto relieveanypersonother thanthe
operatorgrantedspecialauthorizationfrom liability for thepreexistingdis-
charge; nor shall it be construedto relieve the operator grantedspecial
authorizationfrom liability pursuantto subsection(f)(2)(C) if the baseline
pollution loadisexceeded.

(m) In order to maintainprimaryjurisdiction oversurfacecoalminingin
Pennsylvania,the departmentshall suspendimplementationof anyprovi-
sionofthis sectionfoundto beinconsistentwith FederallawhytimeSecretary
of the UnitedStatesDepartmentof the Interior pursuantto section505of
theSurfaceMining ControlandReclamationActof1977(PublicLaw 95-87,
30 U.S.C.§ 1201etseq.)or theAdministratorof theEnvfronmentalProtec-
tion Agencypursuantto section402 of theFederal WaterPollution Control
Act of1972 (Public Law 92-500, 33 U.S.C. § 1251 et seq.). It shall be the
duty of theAttorney General, the General Counseland the departmentto
defendthelegality of this actso astopreventitssuspensionorabrogationin
theabsenceofa controllingdecisionbya court ofcompetentjw’!sdiitiosi~.
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Section4. Thisactshalltakeeffectin 60 days.

APPRovED—The4thdayof October,A. D. 1984.

DICK THORNBURGH


