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No. 1988-181

AN ACT

HB 265

Providingfor theOffice of SmallBusinessAdvocatein theDepartmentof Com-
merce;providing for the powersanddutiesof the Office of Small Business
AdvocateandthePennsylvaniaPublicUtility Commissionin relation thereto;
andmakingatemporaryappropriation.

The General Assembly of the Commonwealthof Pennsylvaniahereby
enactsasfollows:

Section1. Shorttitle.
Thisact shallbe knownandmaybecitedasthe SmallBusinessAdvocate

Act.
Section2. Definitions.

The following words and phraseswhen usedin this act shall have the
meaningsgiven to them in this sectionunlessthe context clearlyindicates
otherwise:

“Commission.” ThePennsylvaniaPublicUtility Commission.
“Public utility.” A publicutility asdefinedin 66 Pa.C.S.§ 102(relating

to definitions).
“Small businessconsumer.” A person,soleproprietorship,partnership,

corporation,associationor otherbusinessentity which employsfewer than
250 employeesandwhich receivespublic utility serviceundera small com-
mercial,smallindustrialor smallbusinessrateclassification.
Section 3. Office of SmallBusinessAdvocate.

(a) Office established.—Thereis herebyestablishedwithin the Depart-
ment of Commercean Office of Small BusinessAdvocate to representthe
interestof smallbusinessconsumersbeforethecommission.

(b) Small BusinessAdvocate.—TheGovernor shall appoint a Small
BusinessAdvocate,whichappointmentshallbe subjectto theapprovalof a
majorityof thememberselectedto theSenate.TheSmallBusinessAdvocate
shall serve as Small BusinessAdvocate until a successoris appointedand
qualified.

(c) Qualifications.—TheSmallBusinessAdvocateshallbe apersonwho
by reasonof training,experienceandattainmentis qualified to representthe
interestof smallbusinessconsumers.Compensationshallbe setby theExec-
utiveBoard.

(d) Generalrestrictions.—Noindividualwho servesas a SmallBusiness
Advocateshall, while servingin suchposition,engagein anybusiness,voca-
tion or otheremployment,or haveotherinterests,inconsistentwith his offi-
cialresponsibilities,norshallheseekor acceptemploymentnor renderbene-
ficial servicesfor compensationwith any “person” or “corporation,” as
definedin 66 Pa.C.S.§ 102(relatingto definitions),subjectto theauthority
of thecommissionduringthe tenureof theappointmentandfor aperiod of
twoyearsafter theappointmentis servedor terminated.
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(e) Politicaloffice restrictions.—-Anyindividualwho is appointedto the
position of Small BusinessAdvocate shall not seek election nor accept
appointmentto any publicoffice duringthetenureasSmall BusinessAdvo-
cateandfor a periodof two yearsafter the appointmentis servedor termi-
nated.

(1’) Secretaryof Commercerestrictions.—TheSecretaryof Commerce
shall haveadministrativeresponsibilitiesfor the office only andshall not be
responsible,in anymanner,for thepolicies,proceduresor othersubstantive
mattersdevelopedby the Office of Small BusinessAdvocatein carryingout
its dutiesunderthisactto representthesmallbusinessconsumer.
Section4. Assistantadvocates;employees.

TheSmallBusinessAdvocate,with theapprovalof the Secretaryof Com-
merce,shall appoint attorneysas assistantsmall businessadvocates,and
suchadditionalclerical,technicalandprofessionalstaffasmaybeappropri-
ate, andmay contractfor suchadditionalservicesas shall be necessaryfor
the performanceof hisfunction. Thecompensationof assistantsmallbusi-
nessadvocatesandsuchclerical,technicalandprofessionalstaffshallbeset
by the ExecutiveBoard.No assistantsmall businessadvocateor otherstaff
employeeshall,while servingin suchposition,engageinanybusiness,voca-
tion or otheremployment,or haveotherinterests,inconsistentwith hisoffi-
cialresponsibilities.
Section5. Powersanddutiesof SmallBusinessAdvocate.

(a) Representinginterestsof small businessconsumers.—Inaddition to
any other authority conferredupon him by this act, the Small Business
Advocateis authorized,andit shallbe his duty in carryingout his responsi-
bilities underthisact, torepresenttheinterestof smallbusinessconsumersas
aparty, or otherwiseparticipatefor the purposeof representingan interest
of small businessconsumersbefore the commissionin any matterproperly
beforethe commission,andbeforeany court,or agency,initiating proceed-
ingsif in hisjudgmentsuchmaybenecessary,inconnectionwith anymatter
involving regulationby the commiss:ion or the correspondingregulatory
agency of theUnitedStates,whetheron appealor otherwiseinitiated.

(b) Monitoring and participating in proceedings.—TheSmall Business
Advocate maymonitor all cases before corresponding regulatory agencies of
the United States,includingthe FederalCommunicationsCommissionand
theFederalEnergyRegulatoryCommission,which impactupontheinterests
of Pennsylvaniasmallbusinessconsumers,andmay formallyparticipatein
thoseproceedingswhichinhisjudgmentwarrantsuchparticipation.

(c) Exerciseof discretion.—TheSmall BusinessAdvocatemay exercise
discretionindeterminingtheinterestswhichwill beadvocatedinanyparticu-
lar proceedingandin determiningwhetheror not to participatein or initiate
anyparticularproceedingand, in so determining,shall considerthe public
interest, the resourcesavailableand the substantialityof the effect of the
proceedingon the interestof small businessconsumers.The Small Business
Advocatemayrefrainfrom interveningwhen, in thejudgmentof the Small
BusinessAdvocate,suchis not necessaryto representadequatelytheinterest
of smallbusinessconsumers.
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(d) Action uponpetition.—Inadditionto anyotherauthorityconferred
uponhim by thisact, theSmallBusinessAdvocateis authorizedto represent
aninterestof smallbusinessconsumerswhich is presentedto him for hiscon-
siderationuponpetitionin writing by asubstantialnumberof smallbusiness
consumers.The Small BusinessAdvocateshallnotify the principal sponsors
of anysuchpetition of the actiontakenor intendedto betakenby him with
respectto the interestof consumerspresentedin suchpetition. If the Small
BusinessAdvocatedeclinesor is unableto representsuchinterest, heshall
notify suchsponsorsandshallstatehisreasons.

(e) Namein which actionis brought.—Anyactionbroughtby theSmall
BusinessAdvocatebeforeacourtor anyagencyof thisCommonwealthshall
bebroughtin thenameof the Small BusinessAdvocate.TheSmall Business
Advocatemay namea smallbusinessconsumeror groupof small business
consumersin whosenametheactionmaybebroughtor mayjoin consumers
inbringingsuchaction.

(1) Issuance of written statement.—Atsuchtime as the Small Business
Advocate determines, in accordance with applicable time limitations,to initi-
ate, interveneor otherwiseparticipatein any commission,agencyor court
proceeding,he shallissuepublicly a written statement,acopy of whichhe
shall file in the proceedingin addition to anyrequiredentry of his appear-
ance,statingconciselythe specificinterestof smallbusinessconsumers=tob~
protected.
Section6. Assessmentuponpublicutilities; disposition,appropriationand

disbursementof suchassessments.
(a) Estimateof expenditures.—BeforeNovember 1 of eachyear, the

SmallBusinessAdvocateshallestimatethetotal expendituresfor the Office
of Small BusinessAdvocateand submitthe estimateto the Governorin
accordancewith section610of the actof April 9, 1929 (P.L.177,No.175),
known asThe AdministrativeCode of 1929.At the sametimethe Small
BusinessAdvocatesubmitshisestimateto theGovernor,theSmall Business
Advocateshall alsosubmitthe estimateto theGeneralAssembly.Suchesti-
mateshall not exceed0.0125%of the total grossintrastateoperatingreve-
nuesof all public utilities subjectto thejurisdiction of the commissionfor
theprecedingcalendaryear.The SmallBusinessAdvocate,or hisdesignated
representatives,shall be affordedanopportunityto appearbeforethe Gov-
ernorandthe SenateandHouseAppropriationsCommitteesregardinghis
estimate.If the GeneralAssemblyfails to approvetheSmall BusinessAdvo-
cate’sbudgetfor the purposesof this sectionby March20, the commission
shall assesspublic utilities on the basisof the last approvedallocation. At
suchtimeasthe GeneralAssemblyapprovestheproposedbudget,theSmall
BusinessAdvocateandthe commissionshall make an adjustmentin the
assessmentto reflect the approvedbudget.The Office of Small Business
Advocateshall subtractfrom the budgetfinally approvedby the General
Assemblyany balanceof theappropriationtobecarriedoverintosuchfiscal
yearfrom the precedingone. The remainder so determinedshall constitute
the total assessmentand shallbe allocatedto and paid by public utilities in
themannerhereafterprescribed.
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(b) Allocation of assessment.—~-Foreachfiscalyearthe allocation shall
bemadeasfollows:

(1) TheOffice of SmallBusinessAdvocateshalldeterminefor thepre-
cedingcalendaryearthe amountof its expendituresdirectlyattributable,
or in its judgmentproperlyallocable, to its activities in connectionwith
eachgroupof utilities furnishing the samekind of serviceanddebit the
amount so determined to such group.

(2) TheOffice of SmallBusinessAdvocateshallthenallocatethetotal
assessmentprescribedin subsection(a) to eachgroup in the proportion
whichthesumof thedebitsmadeto it bearsto thesumof thedebitsmade
to all groups.TheOffice of Small BusinessAdvocateshalltransmitto the
commissiontheresultof theaforesaidallocation.
(c) Collectionof assessment.—Thecommissionshallthereaftercomplete

theassessmentprocedureandcollect the assessmentsasfolio-wa: Eachpublic
utility within a groupshallthenbeassessedfor andshallpayto the commis-
sion suchproportionof the amount allocated to its groupasthegrossintra-
stateoperatingrevenuesof the public utility for theprecedingcaiendzryear
beartothetotalgrossintrastateoperatingrevenuesof its groupfor thatyear.
The commissionshall givenoticeby registeredmail to eachpu~blic-utility-of
theamountlawfully chargedagainstit underthe provisionsof this section,
which amountshall bepaid by the publicutility within 30 daysof receiptof
suchnotice,unlessthecommissionspecifieson the noticessentto all public
utilities an installmentplan of payment,in which caseeach public utility
shall payeachinstallmenton or beforethe date specifiedthereforby the
commission.Within iS daysafter receiptof suchnotice, the public utility
againstwhichsuchassessmenthasbeenmademay file with the commission
objectionssettingout in detailthegroundsupon which theobjectorregards
suchassessmentto be excessive,erroneous,unlawful or invalid. The com-
mission, after noticeto the objector, shall hold hearingupon suchobjec-
tions. After suchhearing,the commissionshall recordupon its minutesits
findings on the objectionsandshall transmit to the objector,by registered
mail, noticeof theamount,if any,chargedagainstit in accordancewith such
findings,whichamount,or anyinstallmentthereof,thendueshallbepaidby
the objectorwithin ten daysafter receiptof thenoticeof the findings of the
commissionwith respectto suchobjections.If any paymentprescribedby
this subsectionis not madeas aforesaid,the commissionmay suspendor
revokecertificatesof public convenience,certify automobileregistrationsto
theSecretaryof Transportationfor suspensionor revocationor, throughthe
Office of Attorney General,may institutean appropriateactionat law for
theamountlawfully assessed,togetherwith any additionalcostincurredby
thecommissionor theOffice of AttorneyGeneralby virtueof suchfailureto
pay.

(d) No delay.—Nosuit or proceedingshall be maintainedin any court
for the purposeof restrainingor in any way delaying the collection or
paymentof anyassessmentmadeundersubsections(a~,(b) and(c), butevery
publicutility againstwhichan assessmentis madeshall paythesameaspro-
videdin subsection(c). Any publicutility makinganysuchpaymentmay,at



SESSIONOF1988 Act 1988-181 1875

anytimewithin two yearsfromthedateof payment,suetheCommonwealth
in anactionatlawto recoverthe amountpaid,or anypart thereof,upon the
groundthat theassessmentwasexcessive,erroneous,unlawful or invalid, in
whole or in part, providedthat objections,as hereinbeforeprovided,were
filed with the commissionandpaymentof the assessmentwas madeunder
protesteither asto all or part thereof.In anyactionfor recoveryof anypay-
mentsmadeunder this section,the claimantshall be entitled to raise every
relevantissueof law, but thefindings of factmadeby the commission,pur-
suantto thissection,shallbeprimafacieevidenceof thefacts thereinstated.
Any records, books, data, documentsand memorandarelating to the
expensesof theOffice of Small BusinessAdvocateshallbeadmissiblein evi-
dencein anycourtandshallbeprimafacieevidenceof thetruthoftheir con-
tents.If it is finally determinedin anysuchactionthatall or anypart of the
assessmentforwhichpaymentwasmadeunderprotestwasexcessive,errone-
ous, unlawful or invalid, theOffice of SmallBusinessAdvocateshallmakea
refundto the claimantout of the appropriationspecifiedhereinas directed
by thecourt.

(e) Procedureexclusive.—Theprocedurein this sectionprovidingfor the
determinationof thelawfulnessof assessmentsandtherecoverybackof pay-
mentsmadepursuantto suchassessmentsshallbeexclusiveof all otherTeme-
diesandprocedures.

(1) Records.—Itis theintent andpurposeof thissectionthateachpublic
utility shalladvanceto theOffice of SmallBusinessAdvocateits reasonable
shareof the cost of administeringthis act. The Office of Small Business
Advocateshall keep recordsof the costsincurred in connectionwith the
administrationandenforcementof this act or any otheract. TheOffice of
Small BusinessAdvocateandthe commissionshall alsokeep-a-record-of the
mannerin which it shall have computedthe amountassessedagainstevery
public utility. Such recordsshall be open to inspectionby all interested
parties. The determinationof such costsandassessmentsby the Office of
Small BusinessAdvocateand the commission,and the records and data
uponwhich the samearemade,shall beconsideredprimafacie correct. In
any proceedinginstitutedto challengethe reasonablenessor correctnessof
any assessmentunderthis section,the partychallengingthe sameshall have
theburdenof proof.

(g) Paymentinto GeneralFund.—All assessmentsreceived,collectedor
recoveredunder this actshall be paid by the commissioninto the General
Fundof theStateTreasurythroughtheDepartmentof Revenue.

(h) Useof assessments.—Allsuchassessments,allocatedto and paid by
publicutilities, shall be heldin trust solely for the purposeof defraying the
costof the administrationandperformanceof the dutiesof the Office of
SmallBusinessAdvocaterelatingto proceedingsbeforethecommission,the
correspondingregulatoryagenciesof theUnitedStates,relatedjudicial pro-
ceedingsandothersuchmatterswithin thejurisdiction of the Office of Small
BusinessAdvocate, and shall be earmarkedfor the use of, and annually
appropriatedto, the Office of Small BusinessAdvocatefor disbursement
solely for thatpurpose.
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(i) Requisitions.—AIl requisitions upon such appropriation shall be
signedby theSmall BusinessAdvocateor suchdeputiesas hemaydesignate
in writing totheStateTreasurerandshallbepresentedto theStateTreasurer
anddealtwith by him andtheTreasuryDepartmentin themannerprescribed
by theactof April 9, 1929(P.L.343 No.176),knownasTheFiscalCode.
Section7. Dutiesof thecommission.

In dealingwith any proposedactionwhich may substantiallyaffect the
interestof small businessconsumers,including, but not limited to, apro-
posedchangeof rates and the adoptionof rules, regulations,guidelines,
orders,standardsor final policy decisions,thecommissionshall:

(1) Notify the Small Business Advocate whennoticeof the proposed
actionis givento the public or at a time fixed by agreementbetweenthe
SmallBusinessAdvocateandthe commissionin amannerto assurethe
Small Business Advocate reasonable notice and adequatetime to deter-
minewhethertointervenein suchmatter.

(2) Consistentwith its otherstatutoryresponsibilities,takesuchaction
with dueconsiderationtotheinterestof smallbusinessconsumers.

Section8. Savingsprovision;construction.
(a) No bar to otheraction.—Nothingcontainedin this actshall in any

way limit the right of any small businessconsumerto bring a proceeding
beforeeitherthecommissionor acourt.

(b) No impairmentto commission.—Nothingcontainedin this actshall
be construedto impair the statutoryauthorityor responsibilityof thecom-
missionto regulatepublicutilities in thepublicinterest.

(c) No impairmentto Office of ConsumerAdvocate.—Nothingcon-
tainedin this act shallbeconstruedto limit or impair the statutoryauthority
or responsibilityof the Office of ConsumerAdvocateor the Consumer
Advocate to represent the interests of consumers before the conimission;or in
anyotherauthorizedmanner.
Section 9. Reports. -

The Small Business Advocate shall annually transmit to the Governor and
to the General Assembly, and shall make available to the public, an annual
report on the conductof the Office of Small BusinessAdvocate.TheSmall
BusinessAdvocateshall makerecommendationsasmayfromtimetotimebe
necessaryor desirableto protecttheinterestof smallbusinessconsumers.
Section 10. Sunset.

The Office of Small BusinessAdvocateshall continuetogetherwith its
statutoryfunctionsanddutiesuntil December31, 1993, whenit shalltermi-
nateandgo out of existenceunlessreestablishedor continuedby the General
Assembly.Evaluationandreview,termination,reestablishmentandcontinu-
ation of theagencyshallbe conductedpursuantto theprovisionsof the act
of December22, 1981(P.L.508,No.142),knownastheSunsetAct.
Section 11. Appropriation.

For theperiodfromthe effectivedateof this actto June30, 1989, thesum
of $250,000,or asmuchthereofas maybenecessary,is herebyappropriated
from theGeneralFundto theOffice of SmallBusinessAdvocateto carryout
the provisionsof this act. All suchmoneysappropriatedfrom the General
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Fund shall be repaid to the GeneralFund in the next fiscal yearfrom the
funds assessedfor the operationof the Office of Small BusinessAdvocate
underthisact.
Section 12. Effectivedate.

Thisactshalltakeeffect immediately.

APPROvED—The21stdayofDecember,A. D. 1988.

ROBERT P. CASEY


