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No. 2003-25

AN ACT

HB 297

Amendingthe actof June 13, 1967 (P.L.31,No.21),entitled“An act to consolidate,
editorially revise, and codify the public welfare laws of the Commonwealth,”
providing for nursing facility assessments;andestablishingthe Kinship Care
Program.

The GeneralAssembly of the Commonwealthof Pennsylvaniahereby
enactsasfollows:

Section 1. The act of June 13, 1967 (P.L.31, No.21), known as the
PublicWelfareCode,is amendedby addingarticlesto read:

ARTICLEViI-A
NURSINGFACILITYASSESSMENTS

Section801-A. Definitions.—Asusedin this article—
“Assessment”meansthefee implementedpursuantto this article on

everynursingfacility.
“Medical assistanceprovider” meansapersonorentity enrolledbythe

Departmentof Public Welfareasa provider of services in the medical
assistanceprogram.

“Nursing facility” meansa non-Federal,nonpublic long-term care
nursingfacility licensedby the Departmentof Healthpursuantto the act
of July 19, 1979 (P.L.130,No.48),knownas the “Health Care Facilities
Act.” The term does not include intermediate care facilities for the
mentallyretarded.

“Program” meansthe medicalassistanceprogram.
Section 802-A. Authorization.—In order to generate additional

revenuesfor medicalassistancerecipients to haveaccessto medically
necessarynursingfacility services, the departmentshall implementa
monetaryassessmenton eachnursingfacility subject to the conditions
andrequirementsspec(fiedin thisarticle.

Section 803-A. Iinplementations.—Theassessmentshall be
implementedon an annualbasisas a healthcare-relatedfeeasdefinedin
section1903(w)(3)(B)of the SocialSecurityAct (49 Stat.620, 42 U.S.C.
§ 1396b(w)(3)(B))or anyamendmentsthereto andmay be imposedonly
to the extent that the revenuesgeneratedtherefromwill qualify as the
State share of program expenditureseligible for Federal financial
participation.

Section804-A. Amount.—Theaggregateamountof the assessment
and the assessmentrate shall be determinedin accordancewith this
article and implementedon an annual basis by the secretary, in
consultationwith the Secretaryof the Budget,andshall be approvedby
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the Governor.In eachyearin which the assessmentis implemented,the
assessmentrate shall be fixed so as to generateat leastfifty million
dollars ($50,000,000)in additional revenuesubject to the maximum
aggregateamountthat may be assessedpursuantto the sixpercent(6%)
indirect guaranteethresholdsetforth in 42 CFR 433.68W(3)(i)(relating
topermissiblehealthcare-relatedtaxesafterthetransitionperiod).

Section 805-A. Administration.—(a) The secretary, before
implementingan assessmentin eachfiscalyear, shallpublisha noticein
the PennsylvaniaBulletin that specifiesthe amountof the assessment
beingproposedandan explanationof the assessmentmethodologyand
amountdeterminationthat ident4fies the aggregateimpact on nursing
facilitiessubjectto theassessment.Interestedpartiesshall havethirty (30)
days in which to submit commentsto the secretary.Upon expiration of
the 30-day commentperiod, the secretary,after considerationof the
comments,shall publish a secondnotice in the PennsylvaniaBulletin
announcingthe rateoftheassessment.

(b) Except as permitted under section 809-A, the secretary’s
determinationof the aggregate amount and rate of the assessment
pursuant to subsection (a) shall not be subject to administrative or
judicial reviewunder2 Pa.C.S.Chs.SSubch.A (relating topractice and
procedure of Commonwealthagencies) and 7 Subch. A (relating to
judicial reviewofCommonwealthagencyaction),or anyotherprovision
oflaw; nor shallanyassessmentsimplementedunderthisarticle orforms
or reportsrequiredto be completedby nursingfacilitiespursuantto this
article besubjectto the actofJuly31, 1968 (P.L.769,No.240),referredto
as the “CommonwealthDocumentsLaw,” the act of October15, 1980
(P.L.950,No.164),knownasthe“CommonwealthAttorneysAct,” andthe
actofJune25, 1982(P.L.633,No.181),knownas the “RegulatoryReview
Act.”

Section806-A. Restricted account.—Thereis hereby created a
restrictedaccountin the GeneralFund for the receiptand depositof
moneysfromtheassessment,anyFederalfinancialparticipationreceived
by the Commonwealthas a direct result of the assessmentand any
penaltiesand interest received under section 810-A. Moneys in the
account are herebyappropriated to the departmentto fund nursing
facility servicesprovidedby medicalassistancenursingfacility providers
to the extentpermittedby section1903(w)of theSocialSecurityAct(49
Slat.620,42U.S.C.~1396b(w)).

Section807-A. Calculation.—Usingthe assessmentratesimplemented
by the secretarypursuantto section805-A(a), eachnursingfacility shall
calculatethe assessmentamountit owesfora calendarquarteron aform
specifiedby the departmentandshall submittheform and the amount
owedto thedepartmentno later than thelastdayofthat calendarquarter
or thirty (30) daysfrom thedateofthe secondnoticepublishedpursuant
to section805-A(a), whicheveris later. A nursingfacility’s calculationof
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the assessmentamountowedin anyquarter is subjectto verificationby
the departmentpursuantto section808-A.

Section808-A. Records.—Uponrequestby the department,a nursing
facility shall furnish to the departmentsuchrecords as the department
may specifyin order to determinethe assessmentfor afiscalyearor the
amountofthe assessmentduefrom the nursingfacility or to verify that
the nursingfacility haspaid thecorrectamountdue.In the eventthat the
departmentdeterminesthat a nursing facility has failed to pay an
assessmentor that it has underpaidan assessment,the departmentshall
notify the nursing facility in writing of the amount due, including
interest,andthe dateon whichthe amountduemustbepaid,which shall
not belessthan thirty (30) daysfrom the dateof the notice.In the event
that the departmentdeterminesthat a nursingfacility has overpaid an
assessment,the departmentshall notify the nursingfacility in writing of
the overpaymentand, within thirty (30) daysofthe date ofthe noticeof
the overpayment,shall either refundthe amountof the overpaymentor
offsetthe amountof the overpaymentagainstanyamountthat may be
owedto the departmentfromthefacility.

Section 809-A. Requestfor Review.—A nursing facility that is
aggrievedby a determinationofthe departmentas to the amountofthe
assessmentduefrom the nursingfacility or a remedyimposedpursuantto
section 810-A may file a requestfor review of the decision of the
departmentby the Bureauof Hearingsand Appeals, which shall have
exclusivejurisdiction in suchmatters.Theproceduresandrequirements
of67Pa.C.S.Ch. 11 (relating to medicalassistancehearingsandappeals)
shallapply to requestsfor reviewfiledpursuantto thissection,exceptthat
in anysuchrequestfor review,a nursingfacility may not challengethe
assessmentrate determinedby the secretary but only whether the
departmentcorrectly determinedthe assessmentamountduefrom the
nursingfacility usingtheassessmentrate in effectfor thefiscalyear.

Section810-A. Remedies.—Inaddition to anyotherremedyprovided
by law, the departmentmay enforcethis article by imposingoneor more
of thefollowingremedies:

(1) Whena nursingfacility fails to payan assessmentorpenaltyin the
amountor on the daterequiredby this article, the departmentshall add
interestat the rate provided in section806 of the act ofApril 9, 1929
(P.L.343,No.176), knownas“The FiscalCode,” to the unpaidamountof
the assessmentor penaltyfrom the dateprescribedfor its paymentuntil
thedateit is paid.

(2) Whena nursingfacility fails tofile a report or tofurnish records
to thedepartmentas requiredby this article, thedepartmentshall impose
a penaltyagainst the nursingfacility in the amountof one thousand
dollars ($1,000),plusan additionalamountoftwohundreddollars ($200)
per dayfor eachadditional day that the failure to file the report or
furnishthe recordscontinues.
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(3) Whena nursingfacility that is a medicalassistanceprovideror
that is related throughcommonownershipor control asdefinedin 42
CFR 413.17(b) (relating to cost to related organizations)to a medical
assistanceproviderfails to pay all or part of an assessmentor penalty
within sixty (60) daysofthedatethatpaymentis due,thedepartmentmay
deductthe unpaidassessmentor penalty andany interestowedthereon
from any medicalassistancepaymentsdue to the nursingfacility or to
anyrelatedmedicalassistanceprovideruntil thefull amountis recovered.
Anysuchdeductionshall bemadeonlyafterwritten noticeto the medical
assistanceproviderandmay be takenin amountsover a periodoftime
taking into accountthe financial condition of the medicalassistance
provider.

(4) Withinsixty (60) daysafterthe endofeachcalendarquarter, the
departmentshall notify the Departmentof Healthof anynursingfacility
that has assessment,penalty or interest amountsthat have remained
unpaidfor ninety(90) daysor more.TheDepartmentofHealthshallnot
renew the license of any such nursingfacility until the department
notifies the DepartmentofHealth that the nursingfacility haspaid the
outstandingamount in its entiretyor that the departmenthas agreedto
permit the nursing facility to repay the outstanding amount in
installments and that, to date, the nursing facility has paid the
installmentsin theamountandby the daterequiredby the department.

(5) The secretarymay waiveall or part of the interestor penalties
assessedagainsta nursingfacility pursuantto thisarticlefor goodcause
asshownby thenursingfacility.

Section811-A. Liens.—Anyassessmentsimplementedand interest
andpenaltiesassessedagainsta nursingfacility pursuantto this article
shallbe a lien on the real andpersonalpropertyofthe nursingfacility in
the mannerprovidedby section1401 oftheact ofApril 9, 1929(P.L.343,
No.176), knownas“The FiscalCode,” maybe enteredby thedepartment
in the mannerprovidedby section1404 of “The Fiscal Code” andshall
continueandretain priority in the mannerprovidedin section1404.1 of
“The FiscalCode.”

Section812-A. FederalWaiver.—Tothe extentnecessaryin order to
implementthisarticle, the departmentshall seeka waiverpursuantto 42
CFR433.68(e)(relating to permissiblehealthcare-relatedtaxesafterthe
transitionperiod)from the Centersfor MedicareandMedicaidServices
ofthe UnitedStatesDepartmentofHealthandHumanServices.

Section813-A. Repayment.—Nonursingfacility shall be directly
guaranteeda repaymentof its assessmentin derogation of 42 CFR
433.68(1) (relating to permissible health care-related taxes after the
transitionperiod): Provided, however,That in eachfiscalyear in which
an assessmentis implemented,the departmentshall usetheStaterevenue
collectedfrom the assessmentand any Federalfundsreceivedby the
Commonwealthas a direct result of the assessmentsto maintain and
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increase program payments to medical assistance nursing facility
providers to the extent permissible under Federal and State law or
regulationand without creatingan indirect guaranteeto holdharmless,
asthosetermsare usedin 42 CFR433.68(J)(i).Thesecretaryshallsubmit
anySlateMedicaidplan amendmentsto the UnitedStatesDepartmentof
Health and Human Servicesthat are necessaryto makethe payment
increases.

Section814-A. Regulations.—(a) The departmentmay issue such
regulations and orders as may be necessaryto implementthe nursing
facility assessmentprogramin accordancewith the requirementsof this
article.

(b) During eachfiscalyear in which an assessmentis implemented
pursuantto thisarticle, the departmentshall notadoptnewregulationsor
revise existing regulations that limit, restrict or reduce eligibility for
medicalassistancenursingfacility servicesor programparticipation or
reimbursementfor medicalassistancenursingfacility providers without
publishinga notice of proposedrulemakingand adoptinga final-form
regulation after public notice and comment in accordance with 45
Pa.C.S.(relating to legal notices)andthe actofJuly 31, 1968(P.L.769,
No.240),knownasthe “CommonwealthDocumentsLaw,” andsubjectto
reviewpursuantto the act ofJune25, 1982 (P.L.633,No.181),knownas
the “RegulatoryReviewAct.” Noticeofproposedrulemakingshall not be
omittedpursuanttosection204ofthe “CommonwealthDocumentsLaw,”
and no final-form regulation subject to this section may take effect
pursuanttoemergencycertjfication bythe Governorundersection6(d)of
the “RegulatoryReviewAct.”

Section815-A. Time periods.—Theassessmentauthorized in this
article shall notbe imposedprior toJuly 1, 2003,orafterJune30, 2007.

ARTICLEXIII
KINSHIPCARE

Section1301. Scope.
Thisarticle relatesto theKinship CareProgram.

Section1302. Definitions.
Thefollowing wordsandphraseswhen usedin this article shallhave

the meaningsgiven to them in this section unlessthe contextclearly
indicatesotherwise:

“County agency.” The county children and youth social service
agencyexercisingthepoweranddutiesprovidedfor in section405ofthe
actofJune24, 1937(P.L.2017,No.396),knownasthe CountyInstitution
District Law, or its successor,and supervisedby the departmentunder
ArticleIX.

“Fosterparent.” An individualapprovedby a public orprivatefoster
familycareagencytoprovidefosterfamilycare servicesto a child who is
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temporarily separatedfrom the child’s legal family and placed in the
legalcustodyofan agency.

“Relative.” An individual who is:
(1) Relatedwithin the third degreeofconsanguinityor affinity to

theparentorstepparentofa child.
(2) At least21yearsofage.

Section1303. KinshipCareProgram.
(a) Establishmentof program.—TheKinship Care Program is

establishedin the department.
(b) Placementof children.—Ifa child has beenremovedfrom the

child’s homeundera voluntaryplacementagreementor is in the legal
custody of the county agency, the county agency shall give first
consideration to placementwith relatives. The county agency shall
documentthat an attemptwas madeto placethe child with a relative, if
the child is not placed with a relative, the agencyshall documentthe
reasonwhysuchplacementwasnotpossible.

(c) Regulations.—
(1) Thedepartmentshallpromulgateregulationsnecessaryto carry

out theprovisionsofthisarticle. Theseregulationsshallprovideall of
thefollowing:

(i) Relativesshall receive the samefoster care rate as other
fosterparentsif they are complyingwith the regulationsgoverning
fosterparents.

(ii) Fostercare paymentsreceivedby a relative who is a foster
parent shall be excludedfrom consideration when calculating
eligibility forpublic welfareassistance.
(2) Theregulationsshall besubjectto reviewpursuantto the actof

June25, 1982 (P.L.633, No.181), knownas the RegulatoryReview
Act.
Section 2. All actsandpartsof actsare repealedinsofaras they are

inconsistentwith theadditionof Article XIII of theact.
Section 3. The addition of Article VIII-A of the act shall apply

retroactivelyto July 1, 2003.
Section4. Thisact shalltakeeffectasfollows:

(1) Thefollowing provisionsshalltakeeffect in six months:
(i) Theadditionof Article XIII of theact.
(ii) Section2 of thisact.

(2) Theremainderof this actshalltake effectimmediately.

APPR0VED—The30thdayof September,A.D. 2003.

EDWARD G. RENDELL


