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No. 2007-27

AN ACT
HB778

Amending Titles 30 (Fish) and 42 (Judiciary and Judicial Procedure)of the
PennsylvaniaConsolidated Statutes, further providing for classification of
offensesand penalties, for penaltiesfor threatenedand endangeredspecies,for
chemical testing to determineamountof alcohol or controlled substances,for
operatingwatercraftunderinfluence of alcohol or controlledsubstanceand for
countyintermediatepunishmentprograms.

The General Assembly of the Commonwealthof Pennsylvaniahereby
enactsasfollows:

Section 1. Sections923(a)(6)and(7) and (d) and2305 of Title 30 of the
PennsylvaniaConsolidatedStatutesareamendedto read:
§ 923. classificationof offensesandpenalties.

(a) General rule.—The following penalties shall be imposed for
violationsof this title:

(6) For a misdemeanorof the seconddegree,a fme of not less than
$500nor morethan I$7,5001$5,000, or imprisonmentnot exceedingtwo
years,or both.

(7) For a misdemeanorof the first degree,a fine of not less than
[$2,500J$1,500 nor more than$10,000,or imprisonmentnot exceeding
five years,or both.

(d) Repeatoffenders.—IAI Exceptasprovidedin section5502 (relating
to operating watercrafl under influence of alcohol or controlled
substance),a personwho is convictedor acknowledgesguilt of a secondor
subsequentviolation of this title or the regulationspromulgatedunderthis
title within 12 monthsof a prior offenseunderthis title shall be sentencedas
•a repeatoffender. An extract from commissionrecordsmaintainedin the
ordinary course of businessshowing that the personwas convicted or
acknowledgedguilt of two or more offensesunder this title on separate
occasionswithin a 12-monthperiodshall be prima facie evidencethat the
personis a repeatoffender.In additionto thefme set forth in subsuction(a),
a repeatoffendermaybesentencedto payanadditional fmeas follows:

(1.) $200 if all the offensescommittedwithin the 12-monthperiod
wereclassifiedassummaryoffensesunderthis title.

(2) $1,000 if any of the offensescommitted within the 12-month
periodwereclassifiedasmisdemeanorsof thethird degreeandnonewere
classifiedasmisdemeanorsof thefirst or seconddegreeor felonies.
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(3) $2,500 if any of the offensescommittedwithin the 12-month
periodwere classifiedas misdemeanorsof the first or seconddegreeor
felonies.

§ 2305. Threatenedandendangeredspecies.
(a) Establishmentandpublicationof lists.—Theexecutivedirector shall

establish a PennsylvaniaThreatenedSpecies List and a Pennsylvania
EndangeredSpecies List. The lists, and any revisions thereto, shall be
publishedin thePennsylvaniaBulletin.

(b) Rules, regulationsandpermits.—Thecommissionmay promulgate
rules and regulationsgoverningthe catching, taking, killing, importation,
introduction,transportation,removal,possession,selling, offering for saleor
purchasingof threatenedand endangeredspeciesand,if deemedadvisable,
mayissuepermitsfor catching,taking orpossessinganyof thosespecies.

(c) Penalty.—--Anypersonintentionally violating any rule or regulation
promulgatedunderthis section commitsa misdemeanorof the third degree.
Eachfish caught, taken,killed, imported,transported,removed,introduced,
possessed,sold, offered for sale or purchasedin violation of any rule or
regulationpromulgatedunderthis sectionshall constitutea separateoffense.
Catchinga threatenedor endangeredspeciesshallnotconstituteaviolation if
it is immediatelyreleasedwhereit wascapturedin the conditionin which it
wascaptured.

Section2. Section5125(a)and(c) of Title 30 are amendedto read:
§ 5125. Chemical testing to determineamount of alcohol or controlled

substance.
(a) Generalrule.—Any personwho operatesor is in actual physical

control of the movementof a watercraft,upon, in or throughthewaters of
this Commonwealth,shall be deemedto havegiven consentto oneor more
chemical testsof breath,blood or urine for thepurposeof determiningthe
alcoholic content of blood or the presenceof a controlledsubstanceif [a
waterwaysconservation officer has reasonable grounds to believe the
personhasbeen operating or in actual physical control of the movement
of a watercraft:

(1) in violation of section 5502 (relating to operating watercraft
under influenceof alcohol or controlled substance);or

(2) which was involved in an accident in which the operator,
passenger or any other person required treatment at a medical
facifity or waskilled.] one ofthefollowingapplies:

(1) a waterwaysconservationofficer has reasonablegrounds to
believe the personoperatedor was in actual physical control of the
movementof a watercrafi in violation of section 5502 frelating to
operating watercraft under influence of alcohol or controlled
substance);or

(2) the person operatedor was in actualphysicalcontrol of the
movementof a watercrafi which~wasinvolvedin an accidentin which
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the operator,passengeror any otherpersonrequired treatmentat a
medicalfacility or waskileS

(c) Test resultsadmissiblein evidence.—Inany summaryproceedingor
criminal proceedingin which the defendantis chargedwith a violation Of
section5502 or anyotherviolationof this title arising outof thesameaction,
the amountof alcoholor controlled substancein the defendant’sblood, as
shown by chemical testing of the person’sbreath,blood or urine by tests
conducted by qualified persons using approved equipment, shall be
admissiblein evidence.

(1) Chemicaltestsof breathshall be performedon devicesapproved
by the Departmentof Health using proceduresprescribedjointly by
regulations of the Department of Health and the Department of
Transportation.Devices shall have beentested for accuracywithin a
periodof timeandin a mannerspecifiedby regulationsof theDepartment
of Healthand theDepartmentof Transportation.For purposesof breath
testing, a qualified personmeansa personwho hasfulfilled the training
requirementin theuseof the equipmentin a trainingprogramapproved
by the Departmentof,Health and the Departmentof Transportation.A
certificateor log showingthat a devicewastestedfor accuracyand that
the devicewasaccurateshall be presumptiveevidenceof those facts in
everyproceedingin which a violationofthis title is charged.

(2) (i) Chemicaltests of blood or urine shall be performedby a
clinical laboratorylicensedandapprovedby the Departmentof Health
for this purposeusing proceduresand equipmentprescribedby the
Departmentof Health or by a PennsylvaniaState Police criminal
laboratory. Forpurposesofblood andurinetesting,a qualified person
meansan individualwho is authorizedto performthose chemicaltests
under the act of September26, 1951 (P.L.1539,No.389), known as
The Clinical LaboratoryAct.

(ii) For purposesof blood and urine testing to determineblood
alcohol or controlled substancecontent levels, the proceduresand
equipmentprescribedby the Departmentof Health shall be reviewed
[within 120 days of the effective date of this subparagraph and at
least every two years thereafter to ensure that consideration is
given to scientific and technological advances so that testing
conducted in accordancewith the prescribed proceduresutilizing
the prescribed equipment will be as accurate and reliable as
science and technology permit.] as provided for by 75 Pa.C.S.
§ 1547(c)(2)(ii) frelating to chemicaltesting to determineamountof
alcoholorcontrolledsubstance).
(3) Chemical[test] testsof blood or urine, if conductedby a facility

locatedoutsidethis Commonwealth,shallbeperformed:
(i) by a facility licensedandapprovedby theDepartmentof Health

for this purpose;or
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(ii) by a facility licensedto conductthe testsby the statein which
the facility is locatedand licensedpursuantto theClinical Laboratory
ImprovementAmendn~entsof 1988 (Public Law 100-578, 102 Stat:
2903).
(4) For purposesof blood testing to determine the amount of a

ScheduleI or nonprescribedScheduleII or III controlledsubstanceor a
metabolite of such a substance,the (Department of Health shall
prescribe]minimumlevels of thesesubstanceswhichmustbepresentin a
person’s blood in order for the test results to be admissible in a
prosecutionfor a violation of section 5502 or any otherviolation of this
title arisingout of the sameactionshall be thesameasprescribedby the
departmentunder 75Pa.C.S.§1547(c)(4).

Section 3. Section 5502(a.5) and (c) of Title 30 are amendedand the
sectionis amendedby addinga subsectionto read:
§ 5502. Operatingwatercraft under influence of alcohol or controlled

substance.

(a.5) Exception to two-hourrule.—Notwithstandingthe provisions of
subsection(a), (a.!), (a.2) or (a.4) wherealcohol or controlled substance
concentrationin an individual’sblood or breathis anelementof the offense,
evidenceof such alcohol or controlled substanceconcentrationmore than
two hoursafterthe individualhasoperatedor beenin actualphysicalcontrol
of themovementof the watercraftis sufficientto establishthatelementof the
offenseunderthefollowing circumstances:

(1) wherethe Commonwealthshowsgood causeexplainingwhy the

chemical test samplecould not be [performed] obtained within two
hours;and

(2) wherethe Commonwealthestablishesthat the individual did not
imbibe anyalcoholor utilize a controlledsubstancebetweenthe timethe
individualwasarrestedandthetimethesamplewasobtained.

[(c) Grading and penalties.—
(1) Except asset forth in paragraph (2) or (3), an individual who

violatessubsection(a) shall be sentencedasfollows:
(i) For a first offense,to undergo a mandatory minimum term

of six months’ probation and to pay a fine of $300and successfully
completean approvedboating safetycourse.

(ii) For a secondoffense,to undergo imprisonment for not less
than five days and to pay a fme of not less than $300 nor more
than $2,500and successfullycomplete an approved boating safety
course.

(iii) For a third or subsequent offense, to undergo
imprisonment for not less than ten days and to pay a fine of not
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less than $500 nor more than $5,000and successfullycompletean
approvedboating safetycourse.
(2) Except as set forth in paragraph (3), an individual who

violates subsection (a)(1) where there was an accident resulting in
bodily injury, seriousbodily injury or deathof any person or damage
to a watercraft or other property or who violates subsection(a.!) or
(a.4) shall be sentencedasfollows:

(i) For a first offense, to undergo imprisonment for not less
than 48 consecutivehours and to pay a fine of not less than $500
nor more than $5,000 and successfully complete an approved
boating safetycourse.

(ii) For a secondoffense,to undergo imprisonment for not less
than 30 daysand to pay a fine of not less than $750nor more than
$5,000 and successfully complete an approved boating safety
course.

(iii) For a third offense,to undergo imprisonment for not less
than 90 days and to pay a fine of not less than $1,500nor more
than $10,000and successfullycompletean approvedboating safety
course.

(iv) For a fourth or subsequent offense, to undergo
imprisonment for not less than one year and to pay a fine of not
less than $1,500nor more than $10,000and successfullycomplete
an approvedboating safetycourse.
(3) An individual who violates subsection (a)(1) and refused

testing of b!ood or breath or an individual who violates subsection
(a.2) or (a.3) shall be sentencedas follows:

(i) For a first offense, to undergo imprisonment for not less
than 72 consecutivehours and to pay a fine of not lessthan $1,000
nor more than $5,000 and successfully complete an approved
boating safetyéourse.

(ii) For a secondoffense,to undergo imprisonment for not less
than 90. days and to pay a fine of not less than $1,500 and
successfullycompletean approvedboating safetycourse.

(ffl) For a third or subsequent offense, to undergo
imprisonment for not less than one year and to pay a fine of not
less than $2,500 and successfullycomplete an approved boating
safetycourse.]

(c) Grading.—
(1) Notwithstandingtheprovisionsofparagraph(2):

(i) An individual who violates subsection(a) and who has no
morethan oneprior offensecommitsa misdemeanorfor which the
individualmaybe sentencedto a term ofimprisonmentfor notmore
thansix monthsandto payafineundersubsection(c.1).

(ii) An individualwho violatessubsection(a) andwho hasmore
~thanoneprior offensecommitsa misdemeanoroftheseconddegree.



SESSIONOF2007 Act 2007-27 87

(2) (i) An individualwhoviolatessubsection(a)(1) wheretherewas
an accidentresultingin bodily injury, seriousbodily injury or death
ofany personor in damageto a watercraftor otherpropertyand

•whohasno morethanoneprior offensecommitsa misdemeanorfor
which theindividualmaybesentencedto a term ofimprisonmentfor
notmorethansix monthsandtopayafineundersubsection(c.1).

(ii) An individualwho violatessubsection(a.1) or (a.4) andwho
has no more than oneprior offensecommits a misdemeanorfor
which theindividualmaybesentencedto a term ofimprisonmenifor
notmorethansix monthsandtopayafineundersubsection(c.1).

(iii) An individual who violates subsection(a)(1) where the
individual refusedtestingofblood or breath andwho hasno prior
offensescommitsa misdemeanorfor which the individual maybe
sentencedto a term of imprisonmentfor not morethansix months
andto paya fineundersubsection(c.1).

(iv) An individualwho violatessubsection(a.2) or (a.3) andwho
has no prior offensescommits a misdemeanorfor which the
individualmaybe sentencedto a term ofimprisonmentfor notmore
thansix monthsandto payafine undersubsection(c.1).

(v) An individualwho violatessubsection(a)(1) wheretherewas
an accidentresultingin bodily injury, seriousbodily injury or death
of anypersonor in damageto a watercrafi or otherpropertyand
whohasmorethanoneprior offensecommitsa misdemeanorofthe
first degree.

(vi) An individualwho violatessubsection(ad) or (a.4) andwho
hasmorethanoneprior offensecommitsa misdemeanorof thefirst
degree.

(vii) An individual who violates subsection(a)(1) where the
individual refusedtestingof blood or breath and who has oneor
moreprior offrnsescommitsa misdemeanorofthefirst degree.

(viii) An individual who violatessubsection(a.2) or (a.3) andwho
hasoneor moreprior offensescommitsa misdemeanorof thefirst
degree.

(c.1) Penalties.—
(1) Exceptas setforth in paragraph(2), (3) or (4), an individual

whoviolatessubsection(a) shallbesentencedasfollows:
(i) For afirst offense,to undergoa mandatoryminimumterm of

six months’probation and to pay a fine of$300 andsuccessfully
completean approvedboatingsafetycourse.

(ii) For a secondoffense,to undergoimprisonmentfor not less
thanfive daysand topay a fine ofnotless than$300nor morethan
$2,500andsuccessfullycompletean approvedboatingsafetycourse.

(iii) For a third or subsequentoffense,to undergoimprisonment
for not lessthan tendaysandto payafine ofnotless than$500nor
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more than $5,000and successfullycompletean approvedboating
safetycourse. •

(2) Exceptassetforth in paragraph(3) or (4), an individual who
violates subsection(a)(1) where there was an accidentresulting in
bodily injury, seriousbodily injury or deathofanypersonordamageto
a watercrafi or otherpropertyor who violatessubsection(a.1) or (a.4)
shall besentencedasfollows:

• (i) For afirst offense,to undergoimprisonmentfor not lessthan
48 consecutivehoursand to pay a fine ofnot less than $500 nor
more than $5,000and successfullycompletean approvedboating
safetycourse.

(ii) For a secondoffense,to undergoimprisonmentfor not less
than30 daysandto pay a fine ofnotlessthan$750 nor morethan
$5,000andsuccessfullycompletean approvedboatingsafetycourse.

(iii) For a third offense,to undergo imprisonmentfor not less
than 90 daysandto payafine ofnotlessthan$1,500nor morethan
$10,000 and successfullyëomplete an approved boating safrty
course.
• (iv) For afourth orsubsequentoffense,to undergoimprisonment

for not less thanoneyearand topaya fine of not lessthan $1,500
nor more than $10,000 and successfullycomplete an approved
boatingsafetycourse.
(3) Exceptassetforth in paragraph(4), an individualwhoviolates

subsection(a)(1) andrefusedtestingofbloodor breathor an individual
whoviolatessubsection(a.2) or (a.3) shall besentencedasfollows:

(i) For afirst offense,to undergoimprisonmentfor notlessthan
72 consecutivehoursand to pay a fine ofnot less than$1,000nor
morethan $5,000and successfullycompletean approvedboating
safetycourse.

(ii) For a secondoffense,to undergoimprisonmentfor not less
than 90 days and to pay a fine of not less than $1,500 and
successfullycompletean approvedboatingsafetycourse.

(iii) For a third orsubsequentoffense,to undergoimprisonment
for not lessthan oneyearand topay a fine ofnot less than$2,500
andsuccessfullycompletean approvedboatingsafetycourse.
(4) Notwithstandingthe provisionsof this subsectionrelating to

mandatoryminimum sentences,~fthe court makesa finding that the
countyjail population exceedsits capacity, the court may allow an
individual who violated this section and is serving a mandatory
minimumterm of imprisonmentto be releasedon parole to servesome
or all of the individual’s term of imprisonmenton housearrestwith
electronic surveillance. This shall not apply to an individual who
violates subsection(a)(1) where there was an accidentresulting in
seriousbodily injuryor thedeathofanyperson.
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Section 4. • Section 9804(b)(4)(iii) and (5) of Title 42, amended
November19, 2004(P.L.855,No.112),areamendedto read:
§ 9804. Countyintermediatepunishmentprograms.

(b) Eligibility.—

(4) ***

(iii) If the defendantis determinednot to be in needof drugand
alcohol treatmentor if the defrndantreceivesa penalty imposed

• under30 Pa.C.S.§ 5502(c.1)(relating to operatingwatercrafiunder
influenceofalcoholor controlledsubstance),the defendantmayonly
be sentencedto a countyintermediatepunishmentprogramin:

• (A) housearrestwith electronicsurveillance;
(B) partial confinementprogramssuch as work release,work

campsandhalfway facilities; or
(C) anycombinationof theprogramsset forth in this paragraph.

(5) A defendantsubjectto 75 Pa.C.S.§ 3804 (relatingto penalties)or
30 Pa.CS. § 5502(c.1)may only be sentencedto county intermediate

• punishmentfor a first, secondor third offenseunder75 Pa.C.S.Ch. 38
(relating to driving after imbibing alcohol or utilizing drugs) or 30
Pa.CS.§ 5502.
Section5. Thisactshalltakeeffectimmediately.

• APPROVED—The8thdayof July, A.D. 2007.

EDWARD G. RENDELL


