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No. 2007-52

AN ACT
SB 968

Amendingthe act of March 20, 2002(P.L. 154, No.13), entitled“An act reforming
the law on medical professional liability; providing for patient safety and
reporting;establishingthePatientSafetyAuthority andthe PatientSafetyTrust
Fund; abrogating regulations; providing for medical professional liability
informed consent, damages,expert qualifications, limitations of actions and
medical records;establishingtheYInterbranchCommissionon Venue; providing
for medical professional liability insurance; establishing the Medical Care
Availability and Reductionof Error Fund; providing for medical professional
liability claims; establishing the Joint Underwriting Association; regulating
medical professional liability insurance; providing for medical licensure
regulation;providing for administration;imposingpenalties;andmakingrepeals,”
providing for reductionandpreventionof healthcare-associatedinfection andfor
long-termcarenursingfacilities.

The General Assembly of the Commonwealthof Pennsylvaniahereby
enactsasfollows:

Section 1. The act of March 20, 2002 (P.L.154, No.13), known as the
Medical CareAvailability andReductionof Error (Mcare)Act, is amended
by addingachapterto read:

CHAPTER4
HEALTHCARE-ASSOCIATEDINFECTIONS

Section401. Scopeofchapter.
This chapterrelates to the reduction andpreventionof health care-

associatedinfections.
Section402. Definitions.

Thefollowing wordsandphraseswhenusedin this chaptershall have
the meaningsgiven to them in this section unless the contextclearly
indicatesotherwise:

“Ambulatory surgicalfacility.” An entity definedasan ambulatory
surgicalfacility underthe act ofJuly19, 1979 (P.L.130,No.48),known as
theHealth Care FacilitiesAct.

“Antimicrobial agent.” A generaltermfor drugs, chemicalsor other
substancesthat kill or slow the growth of microbes, including, but not
limited to, antibacterial drugs, antiviral agents,anufungalagents and
antiparasiticdrugs.

“Authority.” ThePatientSafetyAuthorityestablishedunderthisact.
“Centersfor DiseaseControl andPrevention” or “CDC.” The United

StatesDepartmentof Health and Human ServicesCentersfor Disease
Control andPrevention.
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“Colonization.” Thefirst stageofmicrobial infection or thepresence
ofnonreplicatingmicroorganismsusuallypresentin hosttissuesthat are
in contactwith theexternalenvironment.

“CounciL” ThePennsylvaniaHealth Care Cost ContainmentCouncil
establishedunder the act ofJuly 8, 1986 (P.L.408,No.89), known asthe
Health Care CostContainmentAct.

“Department.” TheDepartmentofHealth ofthe Commonwealth.
“Fund.” ThePatientSafetyTrustFundasdefinedin section305.
“Health care-associatedinfection.” A localized or systemiccondition

that resultsfrom an adversereaction to thepresenceofan infectiousagent
or its toxinsthat:

(1) occursin a patientin a health caresetting;
(2) wasnotpresentor incubatingat the timeofadmission,unless

the infection wasrelated to a previousadmissionto the samesetting;
and

(3) if occurringin a hospitalsetting,meetsthe criteria for aspec~flc
infection site as defined by the Centersfor Disease Control and
Preventionand itsNationalHealthcareSafetyNetwork
“Health Care Facilities Act.” The act of July 19, 1979 (P.L.130,

No.48),knownastheHealth Care FacilitiesAct.
“Health care facility.” A hospital or nursing home licensed or

otherwiseregulatedto providehealth careservicesunder the laws ofthis
Commonwealth.

“Health payor.” An individual or entityproviding a group health,
sicknessor accidentpolicy, subscribercontract or program issuedor
providedby an entity, includinganyoneofthefollowing:
• (1) The act of June 2, 1915 (P.L. 736, No.338), known as the

Workers’CompensationAct.
(2) The act of May 17, 1921 (P.L.682, No.284), known as The

InsuranceCompanyLawof1921.
(3) Theact ofDecember29, 1972 (P.L.1701,No.364),knownasthe

HealthMaintenanceOrganizationAct.
(4) The act of May 18, 1976 (P.L.123, No.54), known as the

IndividualAccidentandSicknessInsuranceMinimumStandardsAct.
(5) 40Pa.C.S. Cli. 61 (relatingto hospitalplancorporations).
(6) 40 Pa.C.S. Ch. 63 (relating to professionalhealth servicesplan

corporations).
“Medical assistance.” The Commonwealth‘s medical assistance

program establishedunder the act of June 13, 1967 (P.L.31, No.21),
knownasthe Public WelfareCode.

“Methidillin-resistantStaphylococcusaureus”or “MRSA.” A strain of
bacteria that is resistant to certain antibiotics and is difficult to treat
medically.
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“Multidrug-resistant organism” or “MDRO.” Microorganisms,
predominantlybacteria, that are resistant to more than one class of
antimicrobialagents.

“National HealthcareSafetyNetwork”or “NHSN.” A secureInternet-
based data collection systemmanagedby the Division of Healthcare
QualityPromotionattheCentersfor DiseaseControlandPrevention.

“Nationally recognizedstandards.” Standardsdeveloped by the
DepartmentofHealth andHuman ServicesCentersfor DiseaseControl
andPrevention(CDC) andits NationalHealthcareSafetyNetwork

“Nursing home.” An entity licensedas a long-term care nursing
facility under the act of July 19, 1979 (P.L130, No.48), known asthe
Health Care FacilitiesAct.

“Surveillance system.” An ongoing and comprehensivemethodof
measuringhealthstatus,outcomesandrelatedprocessesofcare, analyzing
dataandproviding informationfrom datasourceswithin a health care
facility to assistin reducinghealth care-associatedinfections.
Section403. Infectioncontrolplan.

(a) Developmentand compliance.—Within120 days of the effective
date of this section, a health care facility and an ambulatory surgical
facility shall developand implementan internal infectioncontrolplan-that
shall be establishedfor thepurposeof improving the health andsafetyof
patientsandhealth careworkersandshall include:

(1) A multidisciplinary committeeincluding representativesfrom
eachofthefollowingif applicableto thatspecifichealthcarefacility:

(i) Medical staffthat could include the chiefmedicalofficer or
thenursinghomemedicaldirector.

(ii) Administration representativesthat could include the chief
executiveofficer, the chieffinancial officer or the nursing home
administrator.

(iii) LaboratorypersonneL
(iv) Nursingstaffthat could includea director ofnursingor a

nursingsupervisor.
(v) Pharmacystaffthatcouldinclude thechiefofpharmacy.
(vi) PhysicalplantpersonneL
(vii) Apatientsafetyofficer.
(viii) Membersfrom the infection control team, which could

includean epidemiologist.
(ix) The community,exceptthat theserepresentativesmaynotbe

an agent, employeeor contractor of the health care facility or
ambulatorysurgicalfacility.
(2) Effectivemeasuresfor the detection,control andpreventionof

healthcare-associatedinfections.
(3) Culturesurveillanceprocessesandpolicies.
(4) A systemto identifyanddesignatepatientsknownto be colonized

or infectedwith MRSAorotherMDROthatincludes:
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(i) The procedures necessaryfor requiring cultures and
screeningsfor nursinghomeresidentsadmittedto a hospitaL

(ii) The proceduresfor identifying other high-risk patients
admitted to the hospital who necessitateroutine cultures and
screening.
(5) The proceduresand protocolsfor staff who may have had

potential exposureto a patient or residentknown to be colonizedor
infected with MRSA or MDRO, including cultures and screenings,
prophylaxisandfollow-upcare.

(6) An outreachprocessfor notifyinga receivinghealth carefacility
• or an ambulatorysurgicalfacility ofanypatientknownto be colonized

prior to transferwithin orbetweenfacilities.
(7) A required infection-control intervention protocol which

includes:
(i) Infectioncontrolprecautions,basedon nationally recognized

standards,for generalsurveillanceofinfectedor colonizedpatients.
(ii) Interventionprotocolsbasedon evidence-basedstandards.
(iii) Isolationprocedures.
(iv) Physicaiplantoperationsrelatedto infectioncontroL
(v) Appropriateuseofantimicrobialagents.
(vi) MandatoryeducationalprogramsforpersonneL
(vii) Fiscal andhumanresourcerequirements.

(8) Theprocedurefor distribution ofadvisoriesissuedundersection
405(b)(4) soas to ensureeasyaccessin eachhealth carefacilityfor all
administrativestaff medicalpersonnelandhealth careworkers.
(b) Departmentreview.—Nolater than 14 daysafter implementationof

its infection controlplan, a health carefacility andan ambulatorysurgical
facility shall submit the plan to the department. The departmentshall
review each health care facility’s and ambulatory surgical facility’s
infection control plan to ensure complianceunder the Health Care
FacilitiesAct andsection408(3). If, atanytime, the departmentfindsthat
an infectioncontrolplan doesnotmeetthe requirementsofthischapteror
anyapplicablelaws, thehealth carefacility orambulatorysurgicalfacility
shallmodifyitsplanto comeintocompliance.

(c) Notification.—Uponsubmissionto the departmentof its infection
control plan, a health care facility and an ambulatory surgicalfacility
shall notify all health care workers,physicalplantpersonnelandmedical
staffof the facility of the infection controlplan. Compliancewith the
infectioncontrolplanshall beenforcedby thefacility.
Section404. Health carefacility reporting.

(a) Nursinghomereporting.—Inaddition to reportingpursuantto the
Health Care FacilitiesAct, a nursinghomeshall also electronicallyreport
health care-associatedinfection data to the departmentand the authority
usingnationallyrecognizedstandardsbasedon CDCdefinitions,provided
that the data is reportedon a patient-spec~cbasisin theform, with the
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timefor reporting andformat asdeterminedby the departmentand the
authority.

(b) Hospitalreporting.—Ahospitalshall report health care-associated
infection data to the CDCandits National HealthcareSafetyNetworkno
later than180 daysfollowingthe effectivedateof this section.A hospital
shall:

(1) Reportall componentsasdefinedin theNHSNManual,Patient
SafetyComponentProtocol andany successoredition,for all patients
throughoutthefacility on a continuousbasis.

(2) Reportpatient-specjfic data to include, at a minimum,patient
identification number, gender and date of ‘birth. The patient
identificationnumbermustbe compatiblewith thepatientidentifieron
theuniform billing formssubmittedto thecounciL

(3) Reportdata on a monthlybasis in accordancewith protocols
definedin theNHSNManualas updatedby the CDC.

(4) Authorizethe department,the authority andthe council to have
access to the NHSNfor facility-specific reports of health care-
associatedinfectiondatacontainedin theNHSNdatabaseforpurposes
ofviewingandanalyzingthatdata.
(c) Strategicassessments.—Eachhospital, otherthan thosecurrently

using a qual~fiedelectronicsurveillancesystem,shall by December31,
2007, conduct a strategic assessmentof the utility and efficacy of
implementing a qual~edelectronic surveillance systempursuant to
subsections(d) and (e)for thepurposeofimproving infection controland
prevention.Theassessmentshall alsoincludean examinationoffinancial
and technologicalbarriers to implementationof a qualified electronic
surveillancesystempursuantto subsections(d) and (e). The assessment
shall besubmittedto thedepartmentwithin 14 daysofcompletion.

(d) Qualified electronicsurveillancesystem.—.4qualified electronic
surveillancesystemshallincludethefollowingminimumelements:

(1) Extractionsofexistingelectronicclinical datafrom health care
facility systemson an ongoing,constantandconsistentbasis.

(2) Translation of nonstandardizedlaboratory, pharmacyand/or
radiology data into uniform information that can be analyzedon a
population-widebasis.

(3) Clinical support, educationaltools and training to ensurethat
information providedunder this subsectionwill assistthe hospital in
reducingtheincidenceofhealth care-associatedinfectionsin a manner
thatmeetsor exceedsbenchmarks.

(4) Clinical improvementmeasurementsdesignedtoprovidepositive
andnegativefeedbackto health carefacility infectioncontrolstaff

(5) Collectionofdatathat ispatient-specificfor theentirefacility.
(e) Electronic surveillance system implementation.—Exceptas

otherwiseprovided in this subsection,a hospital shall have a qualified
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electronic surveillance system in place by December 31, 2008. The
followingapply:

(1) If a determinationhasbeenmadeundersubsection(c) that a
qualified electronic surveillance system can be implemented, the
hospitalshallcomplywith subsection(~)until implementation.

(2) If a determinationhasbeenmadeundersubsection(c) that a
qualified electronic surveillancesystemcannot be implemented,by
December31, 2008,the hospitalshall complywith subsection(0 until
suchtimeasa qualifiedelectronicsurveillancesystemisimplemented.
(0 Surveillancesystem.—Untila hospital implementsa qualified

electronicsurveillancesystem,thefacility shall usea surveillancesystem
thatincludes:

(1) A written plan ofthe elementsof the surveillanceprocessto
include,butnotbelimitedto, definitions,collectionofsurveillancedata
andreportingofinformation.

(2) Identification ofpersonnelresourcesthat will be usedin the
surveillanceprocess.

(3) Identificationofinformation or technologicalsupportneededto
implementthesurveillancesystem.

(4) A processfor periodic evaluation and validation to ensure
accuracyofsurveillance.
(g) Continuedreporting.—Until hospitalsbegin reporting to NHSN

and haveauthorizedaccessto the departmenl the authority and the
council,hospitalsshall continueto meetreportingrequirementspursuant
to Chapter3 of this act andsection 6 ofthe act ofJuly8, 1986 (P.L.408,
No.89),knownastheHealth Care CostContainmentAct.
Section405. PatientSafetyAuthorityjurisdiction.

(a) Health carefacility reports to authority.—Theoccurrenceof a
health care-associatedinfection in a health carefacility shall bedeemeda
seriouseventasdefinedin section302. The report to the authority shall
also be subjectto all of the confidentialityprotectionssetforth in section
311. The occurrenceof a health care-associatedinfection shall only
constitutea seriouseventfor hospitalsif it meetsthe criteria for reporting
as defined by the current CDC and NHSN Manual, Patient Safety
ComponentProtocolandanysuccessoredition.

(b) Duties.—Inadditionto its existingresponsibilities,the authorityis
responsiblefor all ofthefollowing:

(1) Establishing, basedon CDC definitions,uniform definitions
using nationally recognized standardsfor the identification and
reportingofhealth care-associatedinfectionsbynursinghomes.

(2) Publishing a notice in the Pennsylvania,Bulletin stating the
uniform reportingrequirementsestablishedpursuantto thissubsection
and the effectivedatefor the commencementofrequiredreportingby
hospitalsconsistentwith this chapter,which, ata minimum,shallbegin
120daysafterpublicationofthe notice.
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(3) Publishing a notice in the PennsylvaniaBulletin stating the
uniform reportingrequirementsestablishedpursuantto thissubsection
and section 404(a) and the effectivedatefor the commencementof
required reporting by nursing homesconsistent with this chapter,
which, at a minimum,shall begin 120 days afterpublication of the
notice.

(4) Issuingadvisoriesto health carefacilities in a mannersimilar to
section304(a)(7).

(5) Including a separatecategoryfor providing information about
health care-associatedinfrctions in the annual report under section
304(c).
• (6) Creatingandconductingtrainingprogramsfor infection control

teams,health care workers and physicalplant personnelabout the
preventionandcontrol ofhealth care-associatedinfections.Nothingin
thisact shall precludetheauthorityfrom workingwith the department
orany organizationin conductingtheseprograms.

(7) Appointingan advisorypanelofhealth care-associatedinfection
controlexperts,includingat leastonerepresentativeofa not-for-profit
nursinghome,at leastonerepresentativeofafor-profit nursinghome,
at leastone representativeof a countynursinghomeand at leasttwo
representativesof a hospital, one of which must be from a rural
hospital,to assistin carryingouttherequirementsofthischapter.
(c) Public commenL—Priorto publishinga noticeunder subsection

(b)(2) and (3), the authority shall solicitpublic commentsfor at least30
days. Theauthority shall respondto the commentsit receivesduring the
30-daypublic commentperiod.
Section406. Paymentforperformingroutineculturesandscreenings.

The cost ofroutineculturesand screeningsperformedon patientsin
compliancewith a health carefacility’s andambulatorysurgicalfacility’s
infection controlplanshallbeconsidereda reimbursablecostto bepaidby
healthpayorsand medicalassistanceupon FederalapprovaLThesecosts
shall be subjectto any copayment,coinsuranceor deductiblein amounts
imposedin any applicablepolicy issuedby a health payor and to any
agreementsbetweena health carefacility, ambulatorysurgicalfacility and
payor.
Section407. Quality improvementpayment.

(a) Generalrule.—Commencingon January1, 2009, theDepartment
ofPublic Welfarein consultationwith thedepartmentshallmakea quality
improvementpaymentto a health carefacility thatachievesatleasta 10%
reductionfor that facility in the total numberof reportedhealth care-
associatedinfectionsovertheprecedingyearpursuantto section408(7)(i).
For calendaryear2010 and thereafter,theDepartmentofPublic Welfare
shall consultwith the departmentto establish appropriatepercentage
benchmarksfor the reductionofhealth care-associatedinfectionsin each
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health carefacility in order to be eligiblefor a paymentpursuantto this
section.

(b) Additionalqualityimprovementpayments.—Nothingin thissection
shall preventthe DepartmentofPublic Welfarein consultationwith the
departmentfromprovidingadditional quality improvementpaymentsto a
health care facility that has implemented a qualified electronic
surveillancesystemandhasachievedor exceededreductionsin the total
numberofreportedhealth care-associatedinfectionsfor thatfacility over
theprecedingyearasprovidedin subsection(a).

(c) Eligibiity.—In addition to meetingthe requirementscontainedin
thissection,to beeligiblefor a qualityimprovementpayment,a health care
facility must be in compliance with health care-associatedreporting
requirementscontainedin thisactand theHealth CareFacilitiesAct.

(d) Distributionoffunds.—Fundsfor thepurposeofimplementingthis
section shall be appropriatedto the Departmentof Public Welfare and
distributed to eligible health carefacilities as set forth in this section.
Quality improvementpaymentsto health carefacilities shall be limited to
fundsavailablefor thispurpose.
Section408. DutiesofDepartmentofHealth.

Thedepartmentis responsiblefor thefollowing:
(1) The developmentofa public health awarenesscampaignon

health care-associatedinfections to be known as the Community
AwarenessProgram. The program shall provide information to the
public on causesand symptomsof health care-associatedinfections,
diagnosisand treatmentpreventionmethodsand the proper use of
antimicrobialagents.

(2) The consideration and determination of the feasibility of
establishingan active surveillanceprogram involving other entities,
such as athletic teamsor correctionalfacilities for the purpose of
identifyingthosepersonsin the communitythat are colonizedand at
riskofsusceptibilityto andtransmissionofMRSAbacteria.

(3) Thereviewofeachhealth carefacility’s andambulatorysurgical
facility’s infrction control plan. This review shall be performed
pursuantto thedepartment’sauthorityundertheHealth Care Facilities
Act andtheregulationspromulgatedthereunder.

(4) The developmentof recommendationsand bestpracticesthat
implementandeffectuateimprovedscreeningsandculturesand other
meansfor the reduction and elimination of health care-associated
infrctions.

(5) Thedevelopmentofrecommendationsregardingevidence-based
screeningprotocolsfor an individual with MRSAandMDROprior to
admissionto a hospitaL

(6) Thereviewofstrategicassessmentsundersection404(c) andthe
provision of assistance to hospitals in implementing a qual4ied
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electronicsurveillancesystempursuantto the requirementsofsection
404(d)and (e).

(7) The developmentof a methodology,in consultationwith the
authority and the council, for determiningand assessingthe rate of
health care-associatedinfectionsthat occur in health carefacilities in
thisCommonwealth.Thismethodologyshall beused:

(i) to determinethe rate of reduction in health care-associated
infectionrateswithin a healthcarefacility duringa reportingperiod;

(ii) to comparehealth care-associatedinfection rates among
similarhealth carefacilitieswithin thisCommonwealth;and

(iii) to comparehealth care-associatedinfection rates among
similarhealth carefacilitiesnationwide.
(8) The development,in consultation with the authority and the

counëil,ofreasonablebenchmarksto measuretheprogresshealthcare
facilities make toward reducing health care-associatedinfections.
Beginningin 2010, all health carefacilities shall be measuredagainst
thesebenchmarks.A health care facility with a rate of health care-
associatedinfectionsthat doesnot meetthe benchmarkappropriateto
that type offacility shall be required to submita plan ofcorrection to
the departmentwithin 60 days of receivingnotification that the rate
doesnot meetthe benchmarkAfter 180 days,a facility that has not
shownprogressin reducingits rate of infrction shall consultwith and
obtain departmentapprovalfor a newplan ofcorrectionthat includes
resourcesavailableto assistthe health carefacility. After an additional
180 days,a facility thatfails to showprogressin reducingits rate of
infectionmaybesubjectto actionundertheHealth Care FacilitiesAct.

(9) Publishinga notice in the PennsylvaniaBulletin ofthe specific
benchmarksthedepartmentshall useto measuretheprogress:ofhealth
carefacilities in reducinghealth care-associatedinfections.Prior to
publishingthenotice,thedepartmentshallseekpublic commentsfor at
least30 days.Thedepartmentshallrespondto thecommentsit receives
duringthe30-daypublic commentperiod.

Section409. Nursinghomeassessmentto PatientSafetyAuthority.
(a) Assessment.—CommencingJuly1, 2008,eachnursinghomeshall

paythedepartmenta surchargeon its licensingftc asnecessarytoprovide
sufficientrevenuesfor the authority to perform its responsibilitiesunder
thischapter. The total annualassessmentfor all nursinghomesshall not
be morethan an aggregateamountof$1,000,000.The departmentshall
transferthe totalassessmentamountto thefundwithin 30 daysofreceipt

(b) Baseamount.—For eachsucceedingcalendaryear, the authority
shall determinethe appropriateassessmentamount and the department
shall assesseachnursinghomeitsproportionateshareof the authority’s
budgetfor its responsibilitiesunder this chapter. The total assessment
amountshall not be morethan $1,000,000in fiscalyear2008-2009and
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shall be increasedaccording to the Consumer Price Index in each
succeedingfiscalyear.

(c) Expenditures.—Moneyappropriatedto thefundunder thischapter
shallbeexpendedby theauthorityto implementthischapter.

(d) Dissolution.—Inthe event that thefund is discontinuedor the
authority is dissolvedby operationof law, any balancepaid by nursing
homesremaining in the fund, after deducting administrative costs of

• liquidation, shall be returnedto the nursinghomesin proportion to their
financial contributionsto thefundin theprecedinglicensing-period.

(e) Failure to paysurcharge.—If,after30 days’notice,a nursinghome
fails to paya surchargeleviedby the departmentunder this chapter, the
departmentmay assessan administrativepenaltyof$1,000per day until
the surchargeispaid.

(0 Reimbursablecost—Subjectto Federal approval, the annual
assessmentamountpaid by a nursinghomeshall be a reimbursablecost
underthe medicalassistanceprogram. TheDepartmentofPublic Welfare
shall pay eachnursinghome,as a separate,pass-throughpayment,an
amountequalto the assessmentpaidby a nursinghomemultipliedby the
facility’s medicalassistanceoccupancyrate as reportedin its annualcost
report
Section410. Scopeofreporting.

For purposes of reporting health care-associatedinftctions to the
• Commonwealth,its agenciesand independentagencies,this chapter sets
forth the applicable criteria to be utilized by health care facilities in
makingsuchreports.Nothingin thisact shall supersedethe requirements
setforth in the act ofApril 23, 1956(1955 P.L.1510,No.500),knownas

• • the DiseasePreventionand Control Law of 1955, and the regulations
promulgatedthereunder.
Section411. Penalties.

(a) Violation ofHealth Care FacilitiesAct—Thefailure ofa health
care facility to report health care-associatedinfections as required by
sections404and405 or thefailure ofa health carefacility or ambulatory
surgical facility to develop, implementand comply with its infection
controlplan in accordancewith therequirementsofsection403 shall be a
violation oftheHealth Care FacilitiesAct.

(b) Administrativepenalty.—Inaddition to anypenaltythat may be

imposedunder theHealth Care FacilitiesAct, a health carefacility which
negligentlyfails to report a health care-associatedinfrction asrequired
under this chaptermaybe subjectto an administrativepenaltyof$1,000
per dayimposedby thedepartment

Section2. Theact is amendedby addingachapterto read:
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CHAPTER6
LONG-TERMCARENURSINGFACILITIES

• - (Reserved)

Section3. Thisact shalltakeeffectin 30 days.

APPROVED—The20thdayof July, A.D. 2007.

• • EDWARD G. RENDELL


