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No. 2009-25

AN ACT
SB 142

Amendingthe act of July 2, 1993 (P.L.345,No.48),entitled “An actempoweringthe
GeneralCounselor his designeeto issue subpoenasfor certain licensing board
activities; providing for hearingexaminersin the Bureau of Professionaland
Occupational Affairs; providing additional powers to the Commissionerof
Professionaland OccupationalAffairs; and further providing for civil penalties
and license suspension,” further providing for civil penalties; providing for
confidentialityof information; andmakingrelatedrepeals.

The General Assembly of the Commonwealthof Pennsylvaniahereby
enactsas follows:

Section 1. Section5 ofthe act ofiuly 2, 1993 (P.L.345,No.48) entitled
“An act empoweringthe GeneralCounselor his designeeto issuesubpoenas
for certainlicensingboardactivities; providing for hearingexaminersin the
Bureau of Professional and Occupational Affairs; providing additional
powersto the Commissionerof Professionaland OccupationalAffairs; and
further providing for civil penaltiesand licensesuspension,”is amendedto
read:
Section5. Civil penalties.

(a) Authorization.—TheCommissionerof ProfessionalandOccupational
Affairs, after consultationwith the licensing boardsandcommissions,shall
havethe powerto adopta scheduleof civil penaltiesfor operatingwithout a
current, registered, unsuspendedand unrevoked license, registration,
certificateor permit and for violating anyprovisionof their respectiveactsor
regulationsrelating to the conduct or operationof a businessor facility
licensed by such licensing boards and commissions. The schedule of
penaltiesshall notbe applicableto disciplinary mattersunderthe jurisdiction
of a licensingboardor commissionunlessthat licensingboardor commission
has approvedthe schedule.The scheduleof penalties,guidelinesfor their
impositionand proceduresfor appealshall be publishedin the Pennsylvania
Bulletin, provided that the commissionershall, within two years of such
publication, promulgatea regulationsettingforth the scheduleof penalties,
guidelinesand procedures.Any such penalty shall not exceedthe sum of
$1 ,000 per violation. Duly authorizedagentsof the bureaushall have the
power and authority to issue citations and imposepenaltiesfor any such
violations.Any suchpenaltyimposedmaybe appealedto a hearingexaminer
or the licensingboardor commissionpursuantto the regulationspromulgated
under section 3(b). If the appeal is initially to a hearing examiner, the
relevant licensing board or commission shall rendera decision on any
exceptionsto the decisionof the hearingexamineror on anyapplicationsfor
review in accordancewith section3(d). All proceedingsshall beconductedin
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accordancewith the provisionsof 2 Pa.C.S.(relating to administrative law
andprocedure).

(b) Additional powers.—Inadditionto the disciplinary powersandduties
of the boards and commissionswithin the Bureau of Professionaland
Occupational Affairs under their respective practice acts, boards and
commissionsshallhavethepower, respectively:

(1) To imposediscipline, including, but not limited to, a civil penalty
of up to $10,000per violation on any licensee, registrant, certificate
holder [or], permit holder or unlicensedperson who violates a lawful
disciplinary orderof the board.

(2) To imposediscipline, including, butnot limited to, a civil penalty
of up to $10,000per violation on any licensee,registrant, certificate
holder Ion, permit holderor unlicensedpersonwho aids andabetsthe
unlicensedpracticeof aprofession,occupationor business.

(3) To levy a civil penalty of not more than [$1,000] $10,000per
violation on any corporation,partnership,institution, associationor sole
proprietorship which aids and abets any individual in the unlicensed
practiceof a profession.Thispenaltyshallnot,however,belevied against
anypersonsolelyasa consequenceof thatpersonbeinga patientor client
of theunlicensedindividual.

(4) To levya civil penaltyofnot more than $10,000per violation on
any licensee,registrant, certificate holder, permitholder or unlicensed
person who violates any provision of the applicable licensing act or
boardregulation.

(5) To assessagainsttherespondentdeterminedto be in violation of
the disciplinary provisions administered by a licensing board or
commission in a disciplinary proceedingpendingbefore the boardor
commissionfor final determination, aspart ofthesanction,the costsof
investigation underlying that disciplinary action. The cost of
investigationshall not include those costs incurred by the board or
commissionafter the filing offormal actions or disciplinary charges
againsttherespondent.
(c) Restrictions—Any decisions renderedby a licensing board or

commissionon any exceptionsto the decisionof a hearingexamineror on
anyapplicationfor review in accordancewith section3(d) to imposea civil
penalty pursuantto this section shall require the samenumber of votes
requiredfor the licensing board or commission to impose a civil penalty
underany otheract. Nothing in this sectionshall be construedto restrictthe
powersanddutiesunderanyotheractof a licensingboardor commissionin
disciplinary matters,except that a licensingboard or commissionmay not
imposea civil penaltyunderanyotheract for the sameviolation for which a
civil penaltyhasbeenimposedpursuantto this section.

(d) Statusof civil penalty.—Any civil penaltyimposedpursuantto this
sectionor imposedby anylicensingboardor commissionunderanyotheract
shallbe ajudgmentin favor of the Bureauof ProfessionalandOccupational
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Affairs upon the personor the propertyof the personupon whom the civil
penaltyis imposed.The AttorneyGeneralshall be responsiblefor enforcing
such judgmentsin courtsof competentjurisdiction in accordancewith the
provisionsof 42 Pa.C.S.(relatingtojudiciary andjudicial procedure).

(e) Definition.—As used in this section,the term “unlicensedpractice”
means:

(1) practicinga professionor occupationor operatinga businessfor
which a license, registration, certificate or permit is required without
holdinga valid, unexpired,unrevokedor unsuspendedauthority to do so;
or

(2) representingto the public or any person, through offerings,
advertisementsor the use of a title, that the individual is qualified to
practice a profession, occupation or businessfor which a license,
registration, certificate or permit is requiredwithout holding a valid,
unexpired,unrevokedorunsuspendedauthority to do so.
Section2. Theact is amendedby addinga sectionto read:

Section5.1. Confidentialityofrecordsoflicensureboards.
(a) Generalrule.—All records under section708(b)(17) of the act of

February 14, 2008 (P.L.6, No.3), known as the Right-to-Know Law,
relating to a noncriminal investigation,includingprosecutorialmemosand
transcriptsof depositions,undertaken by theBureau of Enforcementand
Investigation and the ProsecutionDivision of the Departmentof State,
Office of Chief Counsel on behalf of the licensing boards within the
DepartmentofStateor concerninga licensure-relatedcoinpla-intfiled-with
the departmentshall be confidential andprivileged. No person who has
investigatedor has accessto or custody of documents,materials or
information which are confidential andprivileged under this subsection
shall be required to testify in any judicial or administrativeproceeding
unless directedto do so by a court of competentjurisdiction without the
written consent of the licensing board which regulates the profession
involved. This subsectionshall not precludeor limit introduction of the
contentsofan investigativefile or relatedwitnesstestimonyin a hearing or
proceeding held before the licensing boards within the Departmentof
State. This section shall not apply to letters to a licenseeor other
documentsthat disclosethefinal outcomeof an investigationor tofinal
adjudicationor ordersissuedby the licensureboard.

(b) Certain disclosurepermitted.—Exceptasprovidedundersubsection
(a), this sectionshall notpreventdisclosureof any documents,materialsor
information pertaining to the statusof a license,permit or certificate
issuedorpreparedby the licensing boards or the sharing of information
with law enforcementauthorities or profrssional licensure regulatory
boards in other jurisdictions or informmiation relating to a public
disciplinaryproceedingor hearing. Any otherdisclosureof recordsunder
section 708(b)(17) of the Right-to-Know Law relating to a noncri,ninal
investigation, includingprosecutorialmemosandtranscriptsofdepositions
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by employeesor agents of the Department of State, Office of Chief
Counsel,Bureau ofProfessionalandOccupationalAffairs and theBureau
ofEnforcementandInvestigationmaybe madeonly in furtheranceof an
investigationor prosecutionof alleged violations of applicable licensing
statutes,codesor regulations. Violations ofthis subsectionshall subjectthe
employeeor agent to administrative discipline, including discharge,
suspensionor otherformnal or appropriatedisciplinary action.

(c) Confidentiality affidavils.—All employeesand agents of the
DepartmentofStateOffice of ChiefCounsel,Bureau ofProfessionaland
OccupationalAffairs and the Bureau of Enforcemnent and Investigation
shall executea confidentiality affidavit which provides that documents,
materials or information under subsection(a), obtainedby employeesand
agentsof the Departmentof State, Office of Chief Counsel, Bureau of
Professionaland Occupational Affairs and the Bureau of Enforcement
and Investigation shall be consideredconfidential andmay be disclosed
only aspermittedunder subsections(a) and(b).

(d) Waiver prohibited.—A licensing board or commissionmay not
require an applicant to waiveany confidentiality providedfor under this
sectionas a conditionfor the approvalof a licenseor any other action of
the board.

Section 3. The following provisions are repealedinsofar as they are
inconsistentwith theamendmentof section5 of theact:

(1) Section 15(b.3) of the act of June 19, 1931 (P.L.589, No.202),
referredto astheBarbers’ LicenseLaw.

(2) Section 10.1 of the actof May 1, 1933 (P.L.216,No.76),knownas
The DentalLaw.

(3) Section 20(c.2) of the act of May 3, 1933 (P.L.242, No.86),
referredto asthe CosmetologyLaw.

(4) Section 11(b) of the act of May 23, 1945 (P.L.913, No.367),
knownas theEngineer,Land Surveyorand GeologistRegistrationLaw.

(5) Section 16(c) of the act of May 26, 1947 (P.L.318, No.140),
knownas the CPA Law.

(6) Section 13(b)of the actof May 22, 1951 (P.L.317,No.69), known
asTheProfessionalNursingLaw.

(7) Section 17(b) of the act of January 14, 1952 (1951 P.L.1898,
No.522),knownas the FuneralDirectorLaw.

(8) Section 13(b) of the act of March 2, 1956 (1955 P.L.1206,
No.375),knownas the PodiatryPracticeAct.

(9) Section 15(b) of the act of March 2, 1956 (1955 P.L.1211,
No.376),knownas the PracticalNurseLaw.

(10) Section 8(15.1) of the act of September27, 1961 (P.L.1700,
No.699),knownas thePharmacyAct.

(II) Section 11(b) of the act of January24, 1966 (1965 P.L.1527,
No.535),knownas the LandscapeArchitects’ RegistrationLaw.
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(12) Section 11(b) of the act of June22, 1970 (P.L.378, No.122),
known as theNursingHomeAdministratorsLicenseAct.

(13) Section 11(b) of the act of March 23, 1972 (P.L.136, No.52),
knownas theProfessionalPsychologistsPracticeAct.

(14) Section 28(c) of the act of December27, 1974 (P.L.995,
No.326),knownas the VeterinaryMedicinePracticeAct.

(15) Section 12(c) of theact of October 10, 1975 (P.L.383,No.110),
knownas thePhysicalTherapyPracticeAct.

(16) Section 305 of the act of February 19, 1980 (P.L.15, No.9),
knownas theRealEstateLicensingandRegistrationAct.

(17) Section8(c) of the act of June6, 1980 (P.L.197, No.57),known
asthe OptometricPracticeandLicensureAct.

(18) Section 20(d) of the act of December 14, 1982 (P.L.1227,
No.281),knownasthe ArchitectsLicensureLaw.

(19) Section28(c) of the act of December22, 1983(P.L.306,No.84),
knownas theBoardof VehiclesAct.

(20) Section29(b)of theact of December22, 1983(P.L.327,No.85),
knownas theAuctioneerand Auction LicensingAct.

(21) Section703 of the actof December16, 1986(P.L.l646,No.188),
knownas the ChiropracticPracticeAct.

(22) Section 17(b)of the act of July9, 1987 (P.L.220,No.39),known
asthe Social Workers,MarriageandFamily TherapistsandProfessional
CounselorsAct.

(23) Section 15(b) of the act of July 10, 1990 (P.L.404, No.98),
knownas theRealEstateAppraisersCertificationAct.

(24) Section 908 of the act of March 20, 2002 (P.L.154, No.13),
known as the Medical CareAvailability andReductionof Error (Mcare)
Act.

(25) Section 15 of the act of October9, 2008 (P.L.1438,No.118),
knownas theMassageTherapyLaw.

(26) Section 702 of the act of October9,2008(P.L.1363,No.100),
knownas the CraneOperatorLicensureAct.
Section4. This act shall apply to violationswhich takeplace on or after

theeffectivedateof this section.
Section5. Thisact shall takeeffect in 60 days.

APPROvED—The17thdayof July, AD. 2009.

EDWARD G. RENDELL


