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or purparts of lands, tenemerits, and hereditaments, have, as afore- 1705,
said been, or hereafter shall be, sold or delivered upon executions,
shall hold and enjoy their said respective parts, purparts or allot- ilsdty .
Oy T P » purp the partics in
ments, in severalty, or as tenants in common, and not as joint te- severaley:
nants.
IXX. And be it further enacted, 'That no deed, grant, conveyance {.:gtg‘;‘g‘g;d.%'
or assurance, herctofore made; of any lands, tenements or heredita- the form, &
-ments whatsoever, shall be judged or taken to be defective, avoided good.
or prejudiced, for or by reason of any want of form, or formal or
orderly parts of a deed, as the Premises, Habendum, Tenendum,
Reddendum, the Clause of IWarrantee, the Conclusion, In Witness
whereaf, and the Date, or for Mis-naming, Mis-recital, or Non-re-
gital, of any of the said lands or hereditaments, or for Mis-recital
or Non-recital, or not mentioning, or not true mentioning, of the
grantor’s estate of, in or to, the premises, or for want of Livery and
Seizin, or Attournment, or Progfs of the consideration money actu-
ally paid, or for not producing in Court, upon trial, any of the said
deeds or grants, recited in the said conveyances, or for not being re-
corded in the Rolls-office: but that all and every the said deeds,
grants and conveyances, releases and assurances, shall be, and are
hereby declared and enacted to be, good and available in law, and
shall be expounded as the law of this province was when they
were made, and shall conclude all strangers, as well as privies to syangers
the same: saving to every person and persons, other than to the Jay pursue.
said grantors, their heirs and successors, all such rights, titles, es- withinalip.
tates, claims and interests, as they or any of them had, or oughtto "
have, of, in or to, the said lands, tenements and hereditaments, or
any part thereof, at the time when such deeds or conveyances were
sealed and delivered, so as they do pursue their said rights, titles,
claims or interests, by way of action or lawful entry, before the
first day of Qctober, which shall be in the year of our Liord one thoys
sand seven hundred and ten,
Passed in 1705 ~Recorded A, vol. I, page 135,
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CHAPTER CXXXIII.

An ACT concerning the probates of written and nuncupative wills,
and for confirming devises of lunds.

BE it enacted, That all wills invrriting, wherein or whereby Wit

any lands, tenements or hereditaments, within this province, have in thispro-
been, are, or shall be devised (being proved by two or more credi- c]ss\\(’lxg:'_m;_. 2
ble witnesses, upon their solemn affirmation, or by other legal proof copies there.
in this province, or being proved in the Chancery in England, and S ma®
the bill, answer and depositions transmitted hither, under the seal A
of that court, or being proved in the Hustings or Mayor’s Court i Same il

London, or in some Manor-Court, or before such as have or shall ©
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1705. ‘have power in England, or elsewhere, to take probates of wills, and
grant letters of administration, and a copy of such will, with the pra-
bate thereof annexed or indorsed, being transmitted hither, under
the public or common seal of the courts or offices where the same
have been or shall be taken or granted, and recorded or entered in
the Register-General’s office in this province, shall be good and
ayailable in law, for the granting, conveying and assuring of the
lands or hereditaments thereby given or devised, as well as of the

Lettersofad. goods and chattels thereby bequeathed; and that the copies of all
wmed ou wills and probates, under the public seals of the courts or offices
Shawspro- where the same have been or shall be taken or granted respectively,
sl goode other than copies or probates of such wills as shall appear to be an-
nylled, disproved or revoked, shall be judged and deemed, and are
hereby declared and enacted, to be matter of record, and shall be
good evidence to prove the gift or devise thereby made; and that
all such probates, as well as all letters of administration granted out
_of this province, being produced here, under the seals of the courts
or offices granting the same, shall be as sufficient to enable the ex-
ecutors or administrators, by themselves or attornies, to bring
their actions in any court within this province, as if the same pro-
bates or letters testamentary or administrations were granted here,
and produced under the seal of the Register-General’s office of this
province.
1Y, Provided always, That if any of the wills, whereof copies or
probates shall be so as aforcsaid produced and given in evidence,
shall, within seven years after the testator’s death, appear to be dis~
proved or annulled before any judge or officer, having conusance
thereof, or shall appear to be revoked or altered by the testator,
cither by a later will, or codicil in writing, duly proved as aforesaid,
then, and in every such case, it shall and may be lawful for the
party aggrieved, or his or their heirs, executors or assigns, to have
their action for what shall be taken or detained from them by occa~
sion of such wills, or have their writ or writs of error for reversing
the judicial proccedings thereupon, as the case shall require, any
thing hercin contained to the contrary notwithstanding.
anaenpee Ao dnd be it further enacted, That from henceforth no nuncu-~
Beyill, o pative will, be good, where the estate thereby bequeathed shall ex«
and sliery ceed the value of thirty pounds, that is ot proved by two or more

‘ witnesses, who were present at the making thereof, nor unless it be
proved that the testator, at the time of pronouncing the same, did
hid the persons present, or some of them, bear witness, that such
was his will, or to that effect; nor unless such nuncupative will be
made in the time of the last sickness of the deccased, and. in the house
of his or their habitation or'iwelling, or where he or she hath been
yezident for the space of ten days, ar more, next before the making
of such will, except where such person was surprised or taken sick,
heing from his own house, and dicd before he returned to the place
of his or her dwelling.

V. dnd be it further enacted, That after six months past, after
speaking of the pretended testamentary words, no testimony shall
be yeceived to prove any will nuncupative, except the said testimony,
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or the substance thereof, were committed to writing within six days 1705,
after the making of the said will,

V. dndbe it further cnacted, Thatno letters testamentary, or pro- Nuscupatlve
bate of any nuncupative will, shall pass the seal of the Regist&r-pnss“thle;ﬁe':l,
General’s office, in the respective counties of this province, till 3ydaa.
fourteen days, at the least, after the death of the testator be fully
expired; nor shall any nuncupative will be at any time received to
be proved, unless process have first issued out to call in the widow
or next of kindred to the deceased, to the end they may contest the
same, if they please. )

VY. dnd be it further enacted, That no will in writing, concern~ o srikten
ing any goods or chattels, or personal estate, shall be repealed, nor e, &e by
shall any clause, devise or bequest therein, be altered or changed Soray, o3
by any words or will, by word of mouth only, except the same be,
in the life-time of the testator, committed to writing, and, aftér the
writing thereof, read unto the testator, and allowed by him, and
proved to be so done by two or more witnesses.

VIL. Provided always, That notwithstanding this act, any mari- Matiners’,
ner or person being at sea, or soldier being in actual military ser- S5y it
vice, may dispose of his moveables, wages, and personal estate, as*®
he or they might have done, before the making of this act.

VIIL. And be it further enacted, That there shall be an Ofﬁcerémzis;er-

P . . eneral’s ofs
called Register-General, to be commissionated by the Governor, fice in Phil
from time to time, for the probate of wills, and granting letters of 4P &
administration in this province; which Register-General shall keep
his office at Philadelphia, and shall, from time to time, constitute a
sufficient deputy, to officiate for him in each of the other counties
of this province ; who, being by him deputed, shall be, and are by
this act impowered to take probates of wills, and grant letters of
administration in the respective counties, as fully and amply as the
Register-General himself ever could or can do, according to the
powers granted Dby the royal charter of the late King Charles the
second. 'Which deputies shall have and use a common seal, to be
provided at the charge of the respective counties where they serve,
with the like inscriptions as is or shall be upon the seal of the Regis~
ter-General’s office at Philadelphia.  Provided, That no person, probate ot
who shall prove any will, or take letters of administration, in any yikandict

ters of pdinia
one of the counties of this province, shall be obliged to prove the ;;E*E‘g;‘},%“:‘n
same will, or take letters of administration in any other of the said more than
counties, wherever such testator’s or intestate’s estates may Lie or ™o
be. But before any Register-General, or his deputics, shall enter
upon their respective offices, they shall be duly qualified, either be-
fore the Governor, or in the Orphans’ Court of the county where
they respectively officiate.  And every Register-General, and every pp, ests.
of his deputies, shall find one or more suflicient surcties with him- ferGoneral
self, to become bound to the Governor for the time being, in a bond tiesto h‘ep '
of two hundred pounds, for the true and faithful exccution of his i a28
office, and for the delivering up the yecords and other writings be- ™"
longing to the said office, by him, his heirs, executors or admini-
strators, to his successor in the said office, whole and undefaced s
which said bond shall be recorded in the Orphans’ Court, and be

kept by one of the Justices of the same Court, as the majority of

£

£

£



36

P——"——

the Jastices for the time being shall order ; tobe made uée of for
making satisfaction to the parties that shall be damnified or aggrie-
ved, as is or shall be directed by the laws of this province in such

- cases. Andif the Register-Greneral, or his deputies, or any of them,

shall officiate in the said office before he has given such security, or
if the Register-General for the time being, shall refuse or neglect
io constitute 2 Deputy-Register in each county, according to the
direction of this act, then, and in every such case, he or they so
offending shall forfeit the sum of two hundred pounds, to be reco-
vered in any Court of Record in this province ; and the one half
thereof shall go tothe Governor, for supportof government, and the
other half to him or them that shall sue for the same.

Passed in 1705.—~Recorded A. vol. I page 158. ("x)

(x.) An act was passed June 7th,
1712, establishing the Register-Gene-
raPs office, aud regulating his powers
and duties; but that act was altered
and supplied by the act of March 14th,
1777, (post. chap. 737,) and the office
of Register-General of wills formally
aholished, in consequence of the change
of government, and the direction of the
34th section of the constitution of 1776,
which provided for the institution of a
Register’s and Recorder’s vffice in each
county of the State, and vested the ap-
pointment in the General Assembly ;
and by an act passed August 31st, 1778,
(post. chap, 793,) sett. 9, 10, provision
twas made for rendering valid probates
of wills and letters of administration,
issued between the 4th of July, 1776,
and the 14th Mareh, 1777, by the late
officers. The present Constitutionvests
the appointment of Registers and Re-
corders in the Governor, und direets
their offices to he kept in each county,
Ant. 5, sect. 11, And, by arr. 6,
sECT. 3, in the county town of each
county, unless by special dispensation
of the Governor, for a limited time, mn
uny county newly established.

By Awr, 5, secT. 7, the Register of
WWills, together with the Judges of the
Courtof Common Pleas of eash county,
or any two of them, shull cempose
the Register’s Court of each county:
Which provision is carried into the act
to estublish the judicial courts of this
Commonwealth, &c. passed April 13th,
1791, sect. 5, (post. chap. 1564,) in the
following terms : ¢ The President and
Judges, or any two of them, and the
Register of Wills, shall compose the
Register’s Court in each county, and
shall ave all and singular the powers,
Jurisdictions and authoritics, thereunto
belonging.

By the 18th scction of the same act,
npon the hearing of any cause litigated
before the said Register’s Court, the

depositions of the several witnesses ex-
amined therein, shall be taken in wri-
ting, and made part of the proceedings
in the cause, upon which the decree of
the said Register’s Court may be re-
versed for any error arising either in
law or in fact, or aflirmed according to
the merits and justice of the case. But
if the Register's Court, upon a dispute
upon facts arising before them, shall
send an issue into the Court of Common
Pleas of the county, to try the said facts,
which they shall do at the request of
cither party, and n verdict establishing
the gaid facts be returned, the said facts
shall not be re.examined on appeal.
And no appeal from the decree of the
said Register's Courts,, concerning the
validity of a will, or the right to admi-
nister, shall stay the proceedings, or
prejudice the acts of any executor or
administrator pending the same, pro-
vided the executor shall give sufficient
gecurity for the faithful execution of the
will and testament to the Register ;
but in casc of refusal, the Register is
directed to grant letters of administra-
tion during the dispute, which shall sus-
rend the power of such exceutor dur-
g that time,

And by the supplement to the act to
estublish the judicial courts, passe
Sept’r S0th, 1791, sect. 2, (post. chiap.
1590,) from all actsand decisions of the
several Registers for the probute of
wills, &ec. uppeals shall lie to the re-
spective Register’s courts, if made
within the term of two years; with the
usual saving as to minors, femes covert,
persons non compotes mentis, or absen.
tees, and in such case within five years
after the disability is removed, but not
afterward, nor otherwise. By the 24tlt
gection of the act toregulate intestate’s
estates, &c. passed April 19th, 1794,
(post. chap, 1740,) an appeal from any
final decree or sentence of the Regis-
ter’s court, lies to the Supreme Courty

inr
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io all cases and instances, where the
sum inentioned in the said decree, sen-
tence or judgment, or the sum or other
matter in controversy shall exceed the
sum of fifty pounds.

By the act establishing the Circuit
Courts in each counly, passed March
20th, 1799, the said Circuit Courts had
suthority to allow and take cognizance
of appeuls from the Register’s Court.
But that act having heen repealed by
the act of March 11th, 1809, the appeal
to the Supreme Court is restored by an
express provision in the 6th section,
and no othet court now exists, which
ean sustain it.

By the 23d section of the above re-
cited act of 1794, it is provided, that
where a man makes his will, and after-
wards marries, or has a child born, be
shall be deemed to have died intestate
as to the widow, or after born child,
which follows the original provision in
the act of March 23, 1764, (repealed ;)
and in the 1st section of the same act,
(1794,) the Register is to take hond on
grranting letters of administration, and
the condition of such bond is prescribed.
And by the 11th' section of the act of
April 4th, 1794, all bonds taken by the
Register shall be in the name of the
Commonwealth.,

The fees to be received by the Re-
gister of Wills are fixed by the act of
April 20th, 1795, (post. chap. 1851.)

The amount of security to be given
by Registers of Wills, is ascertained
in the act of March 14th, 1777, (post,
chap, 737,) and in counties since erect-
ed, by the several acts dividing and es-
tablishing them.

By the 5th section of an act passed
April 6th, 1791, (post. chap. 636,) when
any lust will and testament is brought
to be recorded in any of the Register’s
offices of this State, which shall contain
any bequest or legacy, to a public cor.
porate body, the Register is enjoined
and required, that within six months,
he shall make known, by letter ad-
dressed to the corporate body, in whose
favour such bequest or legacy is made,
the nature and amount of the same, to-
gether with the names of the executors
of such last will and testament.,

By the act of March 14th, 1777, the
Register of Wills in each county is di-
rected to appoint a deputy to officiate in
his absence, and for whose conduct he
shall be accountable: and the depaty,
 the absence of his principal, can ex-
ercige all the powers and duties of the
Register. .

By the 9ih section of the supplement
to the intestate act, passed April 4th,
1707, (post. chap. 1938,) it is made the

duty of the Regiater to give tiotice in 17035}

at least three of the most public places
in his county, of the filing of administra-
tion accounts in his oflice, and of the
time and place of presenting the same
to the Orphans’ Court for allowance,
and also to set up 2 copy of such notice
in his office.

By the 10th section of the same act,
a devise or bequest to a wife, shall be
taken to be in lieu and bar of dower,
unless otherwise expressed in the will,
But the widow may elect to take either
her dower, or the estate devised or be-
quenthed.

By the 17th section of the act of 1754,
in all cases where the Register hath
used heretofore to grant administration
with the will annexed, ke shall conti-
nue so o dow—=So,

Letters of administration may be ve-
voked. in certain cases, by the Orphans®
Court, and the Register is directed to
grant new letters, Act of 1713, sect. 2,
(post. chap, 197,) And in what cases
executors shall be obliged to give secu-
rity—see sect. 3, and also the act of
April 4th, 1797 ; on refusal to give se-
curity, the Court shall vacate letters
testamentary, and the Register shall
issue letters of administration de donip
non—sect, 1. and by seet. 3, Executors
and administrators, upon settling their
aceounts, may be dismissed from the
duties of his or their appointment, and.
surrender the residue of the estate to
such person or persons as the Court
may appoint ; and the Register shall
take bond with sureties, &c. and admi-
nister the usual oaths or affirmations to
such persons so appointed, and grant
letters of administration de bonis non.

The Orphans’ Court is also authoriz-
ed totake and require security from ad-
ministrators, empowered to sell any
part of an intestate’s estate under the
order of that Court, by the 3d section
of the act of 26th March, 1808, (post.
chap. 2965.)

Lands devised to be sold, without
dirceting who shall sell, or where exe-
cutors are directed to sell, may be sold
by the surviving exccutors, or by the
acting executor, where the others re-
fuse, or renounce, or by the administra-
tors with the will annexed—oar where
letters testamentary ave vacated, by the
administrator de donis non—or where
any one of the executors shall be dis-
charged or dismissed, by the remaining
executor or executors, March I12th,
1800, (post. chap. 2120.) The testator
may, however, direct othcrwise. See
2 Dallag, 223, 1 Binney, 546.

A naked authority given by will to
excentors to sell lands, they shall hold
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the same interest, and may bring the
like actions respecting it, as if the same
had been devised to them to be sold 3 but
testator may direct otherwise, March
31st, 1792, (post. chap. 1607,) and by
the same act, by leave of the Court, &c.
may convey lands contracted for with
their decedents,

Executors declared Lo be trusteesfor
next of kin, of the residue of the person-
al estate, undisposed of by the will.
Anpril 7th, 1807, (post. chap. 2812,) see
1 Binney, 584, Certain duties enjoined
-on Registers by the act of April 1st,
1797, (post. chap. 1935,) respecting the
settlement of the estates of deceased
officers and soldiers, &c.

An exemplification of a will, made in
Lngland, and certified gererally to have
been proved, approved, and registered,
in the year 1704, in the prerogative
Court of Canterbury, under the seal of
that Court, allowed, on debate, to be
read in evidence to the jury, in 1759.
Lessce of Lewis & al. v. Stammers, 1
And in Morris's Lessee v.
Vanderen, ibid, 66. The plaintiff produ.
ced the probate of a will, under the seal
of the prerogative court of Canterbury in
England, which wae not recorded in the
office here. Tae Counrt allowed the
probate to be read, as by the act of as.
sembly passed in 1705, it is made cvi-
dence here.

But, since the revolution (1789,) it
has been decided in the Supreme Court,
that letters of administration, granted
by the archbishop of York, were not a
suflicient anthority to maintain an action
within this Commonwealth. Greme &
al. v. Harrig, 1 Dallas, 456, See 1
Binney, 63, S.C. 4 Dallas, 202,

This act requires ail wills o be in

swriting, and to be proved by two or more
credible witnesses, upon their solemn
affirmation, or by other legal proof in
this province.
. The genuine exposition of the forego-
Ing clause of the act is fixed by the case
of Lewis v. Maris, 1 Dallas, 278, in
which it was decided, thatthe Legisla.
ture evidently meant to require two
witnesses in preof of every testamentary
writing, whether for the disposition of
real or personal estate ; and the words,
other legal progf, ave put in opposition to
colemn affirmation, in order to admit the
attestation of an oath.
cessary, that awill devising real estate,
in this Commonwealth, should be seal-
ed ; nor that all the subscribing wit-
nesses should prove the execution ; nor
that the proof of the willshould be made
by those who subseribed ag witnesses 3
nor that the will should be subseribed
by the witnesses. Zhght v. Wilson. 1
:D"z?ll‘as, ,9:15

But it is not, ne- .

But though a will must regularly bé
proved by two witnesses; yet circume
stances may supply the want of one
-witness, where they go dircctly to the
immediate act of disposition As where
a scrivener received instructions from
the decedent, at his bed side, in‘the pre«
sence of two persons, one of whom was
the physician; and as he made the short
memorandums of them in writing, he
read and explained them to him, and
asked him if he was satisfied therewith,
as his will ; to which he replied in the
affirmative ; and was thenin his perfect
senses ; but in considerable, though not
continugl, pain. It was proved that he
was at no loss with respect to his di-
rections, and seemed to have thought of
his will before ; which was remarked
at the time. The scrivener retired to
another room, to draw a formal will,
but before this latter could be read to
the decedent more than half through,
his senses had left him, and he died in
an hour afterwards. One of the persons
present was dead at the time of the tri-
al of the issues; but his deposition ta-
ken, though very imperfectly, before
the Register, on the caveat, confirmed
the substantial parts of the testimony of
the scrivener ; but e was not so mi-
nute ; lie hud heard some of the direc~
tions given by decedent, but not all,
as he spoke in alow tone of voice—they
were written down in his presence, and
were read to decedent—but he did not
identify the minutes, thongh they were
filed in the Register’s office.  The phy-
sician swore that he was in theroom all
the time, as he zhought, when decedent.
gave the directions, which were com~
mitted to writing, and read to him after~
wards, and he said they were all right,
and he believed the memorandums pro-
duced were .those "taken at the time
from the instructions.

The Court said the only doubt was,
whether there were two witnesses to
prove the wyitten instrument. The
scrivener was one complete  witness,
and the most material circumstances
related by him in detail, were proved
by the deposition ; and all the papers
nust necessarily have been before the
Register when the deposition was taken
on the cqveat ; and if necessary, the
physician would supply the place of
one¢ witness. The jury established
the notes, as the will of the deceas-
ed, ’

Eyster and Kagey v. Toungy. Cireuit
Court, York, April1805. MSS. Reports.
The same point was held in Boudinot v-
Bradford, M8S. Reports—see the same
case, but not full on this head, 2 Dallass
266, :
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It was said by the Court inthe above
case of Fyster v. Young, (two Judges
then holding the Circuit Court,) that
written declarations of & mun’s mind,
how his estate shall go after his death,
made animo testandi, may amount to a
will, when duly proved. That the law
requires no particular form of publica-
tion; it may be inferred from circum-
stances, and will have the same force to
render the instrument valid, as if ex-
pressed by parol declaration. It is not
necessary to establish a will, that two
witnesses must swear, that they were
present, and saw it executed, If the
subscribing witnesses are dead, their
hands writing may be proved. So, a
will written by the testator himself—
his haud writing may be proyed by two
witnesses.

So where the special instructions for
drawing o will are proved by two wit-
nesses, and a will was drawn conforra-
ble thereto, in testator’s life time,though
he does not sign it, it is 2 good will in
writing under the act of Assembly of
1705,

As, where one Thomas Hualmesly,
(the deceased,) hiad desired one D, Li-
wesley to draw his will, and gave him
particular verbal divections concerning
jt, in the fall of 1787, and on the 11th
February, 1788, repeated the several
devises to him, and requested him to
have it ready the third day following.
At the time appointed, I. went to his
Louse, where he mentioned the particu.
lars of his will to him athird time ; and
in consequence thereof, L. procured
one £, C. the same day, to reduceit to
writing, exactly conformable to the tes-
tator’s divections, and brought it to him
ready drawn, and asked himif he shonld
read the will to liim ; he answered, it
‘was no matter, he was then too poorly
to sign it, but hoped hawould be better
in the morning, and would then put his
name t0 it.  On the secondinterview he
complained to L, that the drawing of
the will had been so long neglected—
He died about twohours after the writs
ten will was brought to him, in a faint-
ing fit, without executiny it.

On the same11th of Feb’y, 1788, tes-
tator complained to one H. Ridge, that
he was uneasy in hiy mind, that his will
‘was not perfected ; mentioned his ear-
nest desive that L. should draw his will,
that he had given him special directions
or that purpose, and repeated the par-
ticulars of them to Ridge.

The intentions of testator, as to the
general disposition of his property, and
the reasons und grounds of his bequests,
were also proved by other witnesses,
n c0"1'0"0’““10“,.to shew that the set.
Hled purposg of his mind, for some yeurs

previous to Lis death, Lad been, that
his will should be drawn agrecably to
the instructions yiven to the said D L,
Those express instructions, ygiven oun
the 11th of Feb’y, were prived by two
witnesses, in manner above steted; and
testator’s recognition, on the day of his
death, that he had given the said L. di-
rections to draw his will, wus proved
by three witnesses. The jury found a
verdict, establishing the will according-

y.

- Another important point occurred in
this case. An issue had been sent by
the Register, to the Court of Common
Pleas, at the request of one of the par-
ties, (aftera caveat had beenfiled against
proving the writing as the will of 6. #7)
to try the validity of the instrument as
a will; and after a full trial, the verdict
of the jury established the validity of
the will, and thereupon it was declared
to be proved, and letters testamentary
were issued thereon.

These proceedings were, of course,
received in evidence, under the direc
tions of the act of Assembly, and it was
contended, that by force of the act in
the text, and the act of Feb’y 28th, 1780,

(now repealed, but the section relied on
is supplied in the same terms by the
18th section of the act of April 13th,
1791, before cited,) which declares,
that where such issue shall be directed,
and a verdict be returned, establishing
the facts, the said.facts shall not be re-ex-
amined on appeal, this was complete
and vonclusive evidence. THE Court,
however, said, that they could not com-
pel the party claiming under the will,
to give further testimony, but permitted
the opposite party to examine the wit-
nesses who had given evidence in sup-
port of the will, on the feigned issue,.
and any other testimony to impugn thd
will, and that the jury, upon the whole,
must form their judgments, under the
direction of the Court. Thatthere was
nothing in the act of 1705, or of 1780,
or of 13th April, 1791, which shews an.
intention in the Legislature, that such
a probate should be conclusive evidence
of a will of lands. The Court cannot
wish the law to be so0, and if even the
fullest hearing has been had of all the
contending parties, which is not gene-
rally the case, stlil new evidence, and
additional circumstances may turn up,
which would weigh greatly in the scale
of justice. In the strongest point of
view, the decision on the feigned issue
could only uflect the parties to the
caveat ; as to other contending parties,
it wauld be res inter alios acta.  Supposc
on an ejectment brought {0 try the vali-
dity of a will, it could be made appeur,
that the person whose willwas attempt.
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ed to be established, was still in full
life ; that the subscribing witnesses,
who had proved it, had been convicted
of perjury therein ; or that the crimes
of perjury and forgery could be fully
proved by evidence at the bar; could
it be reasonably urged, that the former
proceedings were still incontrovertible,
and conclusive evidence to the jury ?

Walmesley’s Lessee v, Read. Bucke,
October, 1791, MSS. Nisi Privs Re-
ports,

But better evidence will not be dJe-
munded to prove a will, than isin the
party’s power to give. Therefore,where
a subscribing witness to a will, is out
of the jurisdiction of the Court, his hand-
writing may be proved as if he were
dead; for the Court has no power to

‘oblige the Register of Wills to deliver

onut an original paper, lodged with him
for probate, to be carried into another
State, nor has it any control over o wit-
ness out of its jurisdiction,

Engles & ul. v Bruington. Nisi Prie
s, Philadelphia, Feb’y, 1807, MS5S. Re-
ports,

A will proved by two witnesses be-
fore a Justice «f the Peace, and regis.
tered, was admitted in evidence. It
was said by the Court, that it would
certainly be more regular to prove the
will before the Register of the county ;
because it is a branch of his duty,which.
he must be supposed to understand bet-
ter than a Justice of the Peace: but
the act does not expressly confine the
depositions to be taken before the Re-

ister within the State ; and it is well
known, that many wills, in several coun-
ties, have been proved before Justices
of the Peace. Sharp’s Lessee v. Petit.
Chester Circuit Courty April, 1807, MSS.
Reporty,

A will of personal property must be
executed according to the law of the
testator’s domicil, at the time of hig
death. If it is void by that law, it will
not pass personal property in a foreign
country, altliough it is executed with
all the formality required by thelaws of
that country,

This was solemnly adjudged in the
cuse of Desebats v, Berquier, 1 Binney,
336, which was an jssue divected by
the Register, to try the validity of a
certain paper writing, purporting to be

. the will of Hean Theil, who was an in-

habitant of Seremie, in the island of St
Domingo, and a subject of France at the
time of making the said instrument,
and continued to reside there till his
death~and by tle laws of the said
island, it was admitted, thot the said in-
ptrument is not, nor was, at the time it
was made, nor since, a last will and
tegtament.  And unleys this instrament

was established as a will, he died integ-
tate. The property intenided to pass by
the said instrument, was all personal
property, and at the time of making the
instrument, was, and hitherto has re-
mained, and still remains in the hands
of persons resident in, and citizens of Penns
sylvania.—Desebats, the pluintiffy wuas,
at the time of making the suid instrue
ment, an inhabitant of St. Dumings ; but
at the time of the death of the said Fean
Theil, was an inhabitant of the Island of
Samaica, It was admitted that the in-
strument was in due form according te
the laws of Pennsploania.

The CGourt unanimously decided
against the will, and in favour of the
successor ab intestato, It is a clear pro-
position of the law of every country in
the world, where the law has the sem-
blance of science, that personal proper-
ty has no locality ;5 with respect to the
disposition ofit, with respect to ths
transmission of it, either by succession,
or by ‘the act of the party, it follows the
law of the person.

To the same principles, see the case
of Guier v. O'Daniel and Young, in the
Orphang’ Court of Philadelphia. 1 Bine
ney, 349, (note.)

On a feigned issue to try the validity
of a will, the Court before whom it is
tried, butnot the Register, has power
to grant a new trial, 1 Binney, 448.

The plaintiffin a feigned issue, can-
not enter a nonsuit, because it woul‘d
defeat the act of assembly, which di-
rects the issue 1o be tried, and the vers
dict to he returned to the Register’s
court. 1 Binney, 4438,

A writof error lies from the Supreme
Court, on 2 judgment rendered in the
common pleas, upon a verdict on a feign-
ed issue. 1 Binney, 444, :

An executor who is plaintiff in a
feigned issue to try the validity of &
will, is not a competent witness, being
liable for costs. 1 Binney, 444.

The Supreme Court has an inherent
power to direct an issuc to try the va~
lidity of 2 will. MS5. Reports,

So, in ull cases of dispute upon the

Jart of execution, ov the Sanity of the

testator, the Register’s Court may send
an issue into the courtof common pleas,
to have the facts tried by a jury, even
without the request of either party : but
when the dispute is about the legality of
the execution, the Couwrtis the proper
tribunal, Cumberland, January, 1793.
S. MS8S. ‘

A marded woman in pursuance of
an agreement made with her houshand,
hefore marriage, may dispose of her
personal estate, by will, but not of her
lands, at law. But where the husband,
bhefors marriage, coyenants with his in-
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tended wife, that she may dispose of
her lands by will; and she devises them
during coverture; this shall operate as
a good appointment, and her heir at
law shall be bound, without the legal
estate having been vested in trustees.
Barnes’s lessee v. Irwiny 2 Dallas, 199,

A letter by an uncle, inviting an un-
married nephew to come here from
Germany, and promising, if he proved
obedient, and followed his directions,
he should be the heir of his whole es-
tate, cannot operate as a will, MSS.
Reports, Supreme Court.

On the subject of revocations, it has
been settled, that the revocation of a
will of lIands, since the act of assembly
of 1705, cannot be by parol, but is sub-
ject to all the solemnities as a wiltof
personal estate. .

‘Where 2 second will is made, contain-
ing an express clause of revocation, the
preceding will, though not formally
cancelled, is revoked.

Where & second will is destroyed,
without more, the preceding will, not
having heen cancelled, is generally
speaking, i5so facto, vrevived,

Where a second will is cancelled,
under circumstances that manifest an
intention, either to revive, or not to re-
vive, the preceding will, those circum-
stances must be proved, and all the
facts evincing the intention of the par-
ty therein, shullbe received in evidence ;
revacavit, vel non, being a question of in.
tention, and the evidence does not go
directly to destroy an existing will, but
merely, to shew, in effect, that the de~
ceased did not intend.again to make,
or re-cstablish a will, which he had
once actuaily destroyed.

The mere act of making asecond
testament, is a revocation of a preceding
testament, in relation to personal estate,
the law throwing the personal estate
on the executor as trustee.

Boudinot v. Bradford, 2 Dallas, 266,
Lawson v. Morrison, ihid. 286.

A will made many years before, bes
lieved by the testator to be destroyed,
but detained by one of the devisees, to
prevent its being cancelled or altered,
1 thereby avoided. MSS. Reports, Su-
preme Court,

And besides actual revocations, there
are other acts of the testator, which
have always been considered as revoca-
tions, because contrary to, or inconsistent
with the will, and evidencing an altera-
tion of intention ; as executing a decd
infee; or alease for years to the same
devisee, to commence after the testa-
tor’s death ; a subsequent marriage and
birth of achild ; cancelling, obliterating,
or destroying the will, or such like.
Theee ave termed implied, construstive,

VO I

or legal revications, dnd still subslst as
they were before the act of assembly,
or the statute of frauds. But all pre-
sumptive revocations may be encoun-
tered by evidence, and rebutted by
other circumstances.

Lawson v. Morrison, 2 Dallas, 989.

On the construction of wills and de-
vises, the decided cases, in the courts
of Pennsylvania, are numerous, and are
here referred to generally.

The intentiun of the testator is the
great governing rule, since 2 man may
devise his lands as he pleases, if his
disposition of them be consistent with
law. But the construction must be ex
wisceribus suis, and no word is to pe re~
jected, which is not repugnant to the
general intent. And though courts of
Justice will transpuse the clauses of a
will, and even construe “or” to be
¢ and¥—and ¢ and” to be % or—yet it
shall be only in such cases where it is

absolutely necessary so tv do, to sups -

port the ecvident meaning of' the testa-
tor; but they cannot arbitrarily expunge,
or alter words, without such apparent
necessity.

Where a testator uses proper technis

cal expressions, courts are bound to say

he understood the meaning of each,
and they cannot substitute one for the
other, unless by unavoidable sid neces.
sary construction, to make sense of the
will. But they are warranted to give
that effect to the will, which will best
answer the devisor’s geaeral ntention,
though by so doing, some particulor in-
tention may be defeated. .

The written words of a will shall not
be supplied, contradicted, or explained, by
parol evidence,

MSS. Reports, at Nisi Prius and Su~
preme Court; and see 4 Dallas, Appens
dix, 12,

Bequest to a person, who was always
called Samucl, by the testator, and
whom he had nurtured, and educatéd
from his infuncy, by the name of Sam-
uel, though in fact his name was Wils
liam. Rvidence was admitted toshew,
that though the legacy was bequeatlied
to Samuel, it was in fact, intended for
William, Powell vo Mifflin's administras
tor, 2 Dallas,70.

Testator, having no personal estate,
begueathed several pecuniavy legacies
and the residue of his estate to his son,
The land was so0ld by the sheriff to sa«
tisfy a judgmeut obtained against the
son. Held, that nothing i3 given to the
residuary devisee, but what remains afs
ter payment of legacies, which are a
charge upon testator’s real estate ; and
the proceeds ofthe sale were directed
t0 be first applied to the payment of the
legacies, and the residue to the judg-
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ment ereditor,  Nickols ve Postlethvaite,

Moy 2 Dallas, 131,

A bequest of ¢ wearing apparel,
hovsehold furniture, plute, Huen; books,
and ezcry moveable whatsoever”  Move.
ables must be confined to things of the
same nature with those before speci-
fied, and will not include debts due to
testator; by adifferent construction in
1his case, the rest of the will would
have been destroyed ; the testator hav-
ing given several pecuniary legacies,
and the residue of her estateto S, R. and
having no real estate. Fackson v. Pun-
derspreigle’s Executor, 2 Dallas, 142.

R. B, devises, after payment of debts,
2« house to his wite for life, remainder
10 Famer and Susqnna, his children.
The widow and chiliren, afterwards
mortgage the property for the proper
debt of Fames, the son, on which it was
gold. The court ordered the surplus Lo
be paid to the widow, on giving securi-
&y, that her executors, or administra.
tors, should account for it, after hew
death, to those in remaindcr.—And i
case the security was not given, that
the money should be paid to those it
remainder, they giving security to pay
the annual interest thereof, to the wi-
dow, during her naturallife. Bloome
Jield v. Budden, 2 Dallas, 183.

In what case adevise of lands must
be taken cum onere ; and where the per-
sonal estate is liable to discharge z
mortgage on the real; see Ruston v,
Ruston, 2 Dallds, 243.

Devise of mortgaged tands to one for
tife, with powerto dispose thereof by
will, at her death; this is 2 specific de-
vige, and the testator having other
lands, and the whole of them heing ta.
ken in execution to pay the debt, ona
judgment on thre bond accompanying
the mortgage, they shall contribute ac.
cording to the valuc of the several
tracts. MSS. Reports, See 2 Dallas, 189,
Morris’s Lxecutors ¥, 3Me Connangly.

On 2 devise of lands in trust, the
rents and profits to go to a married wo-
man durlag life; unless it can be col-
lected from the words of the will, that
it was intended to lier separate use,
her husband is entitled to them. MSS,
Reports, Supreme Court.

Devise as follows: I give (o 2 now
in Zreland, or s heirs, 200 acres of pas
tented land, part of a patent for 300
acres, and -the other wundivided 100
acres I leave to B. acsording tothe
judgment of my exccutors in dividing
the same,” pusses an estate in fee sim.
ple to both devisees, the land being
‘wholly woodland, and unimproved,

50, a devise of an Improvement, in,
1745, without words of inberitance,
will vest the devisee with all the testa-
tor’s interest in the lands. MSS. Re-

ports, Supreme Court—See S Dallagk
477.

It remains to be considered who are
entitled to administration

The English Stututes on this subject,
reported to eatend to Pennsyloanin, and
which govern the practice, are 31 Ed-
ward, 1 stut. L chap. 11, (year 1357.)~—
¢ Irem, it is accorded and assented,
that in case where a man dieth intes-
tate, the ordinaries shall depute the
next, and most lawful friends of the
dead person intestate to administer his
goods ; which deputies shall have an ac-
tion to demand and recover, us execu-
tors, the debts due to tlie said person
intestate, in the king’s courts, for to ad~
minister, And shall answer ulso in the
king’s court (o other to whom the said
deact person was holden and hound, in
the same manner as executors shall an~
swer, And they shall be accountable
to the ordinaries, as executora be in the
ease of testament, as well of the time
piast, as the time to come.”

21 Henry 8, chap. 5, (year 1529,) So
much of thisstatute asis in force in this
state, is in these words. ¢ And in case
any person die intestate, or that the ex»
ecutors named in any testament refuse
to prove the said testament, then the
ordinary, or ether person or persons,
having authority to take probate of tese
taments, shall grant the administration
of the goods of the testator, or person
deceased, to the widow of the same
person deceased, or to the next of his
kin, or toboth, as by the digeretion of
the sume ordinary shall be thought
good, taking surety of him or them, to
whom ghall Sf:e made such commission,
for the true administration of the gonds,
chattels and debts which, he or they
shall be so authorized to minister; and
in case where divers persons claim the
administration ag next of kin, which be
equal in degree of kindred to the testas
tor, or perzon deceased, and where any
person only degireth the administration
a3 next of kin, where indeed divers per-
sons be i equality of kindred, as is
aforesaid, that in everysuch case the
ordinary to be at Lis election and liber-
ty to accept any one or s making re-
quest, where divers do reguire the ads
mintration, Or where but one of
more of them, and not sll being in
equality of degree, do make request,
then the ordinary to admit the widow,
and him or them only making request,
or any one of them at his pledsure.”

By the act for establishing Orphans’
Courts, passed in1713, (post,chap. 197,)
where any letters of administration
shall be granted, and no bond with sure~
ties given, as thelaw in that case re~
quircs, such letters of administration
are declared to be void, and the person
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granfing the same, and his suveties,
shall be, ipso facto, liable to pay all
such damages, as shall accrue to any
person or persons by occasion of grant.
ing such gdministration  And the pur~
ty to whom the same shall be so grant«
ed, may be sued as executor in his own
wrong, and shall be sotaken and deems-
cd, in any suit to be braught against him
for or by reason of his suid administra-
tion, and the stat. 43 Eliz. (chap. 8,)
which also extends to Zeansyloania, af-
ter reciting, ¢« That it is often putin
ure, to the defrauding of creditors,
that such persons as are to have the
administration of the goods of others
dying intestate cowmitted to them, if
they require it, will not accept the
same, but sufler ar procure the admi-
anistration to be granted to some stran.
ger of mean estate, and not of kin to
the intestate, from whom themselves,
«or others, by their meons, do take deeds
of gifts, and. author.ties by letter of at-
torpey, whercby they ohtuir the estate
of the intestate inio their hands, and
yet stand not subject to pay any debts
owing by the same intertate, and the
oveditors for want of knowledge of the
place of habitation of the administrator
cannot arrest him, nor sue him; and if
they fortune to find him out, yet for
lack of ubility in him to satisty of his
own goods, the value of that he hath
conveyed away of the intestate’s goods,
or relessed of his debts by way of wast-
ing, the creditors cannot have or reco-
- ver their just and due debts, it enncts,
«That every person and persons that
hereafter #hall obtain, receive and have
any goods or debts of any person dying
intestate, or arclease or other discharge
of any debt or duty that belonged to the
intestate, upon any fraud, aslis aforc-
said, or without such valuable consi-

deration, as shall amount to'the value of
the same goods or debts, or near there-
abouts, (except it be in, or towards sa-
tisfaction of some just and principal
debt, of the value of the same goods, or
debts to him owing by the intestate o}
the time of his decease,) shall be
charged and chargeable as executor of
Lis own wrong; and so far only as al}
such goods and debts coming to his
hands, or whereof he is released or dis~
charged by such administrator, will sa.
tisfy, deducting nevertheless to and for
himself, allowance of all just, due and
principal debts apon good considera-
tion, without frand, owing to him by
the intestate at the time of his decease,
and of all other payments made by him,
<vhich lawful executors and administrae
tors may and ought to have and pay by
the laws and statutes of this realm.?

Letters of administration granted un-
der seal, in a sister state, are a suffi-
cient authority to maintain an action in
this State. This has been uniformly
understood, both before and since the
Revolution ; and such has been the prac~

tice without regurd to the particular in.,

testate laws of the State where they
have been granted. Butthe act has ne«
ver been considered to extend further
than to the provinces in this country st
the time it was passed, and Greme v.
Harris, ante. pa. 58, turned upon that
ground. There may be great inconve-
niences from the law, but it lies with
the Legislature 1o remedy them. 1
Binney, 63, S. C. 4 Dallas, 292,

Husbands may demand, and have ad-
ministration of the rights, credits, and
other personal estate of femes covert,
who die intestate, and recover and
enjoy the same, Act of March 2lst,
1772, {post. chap, 669,) sect. 5,

Ireant 4 Qv

CHAPTER CXXXVIIIL,
An ACT for selling beer and ale by wine-measure.
WHEREAS by a law of this province, for regulating the di-
mensions of easks, &c. it is enacted, among other things, That .
barrel shall contain thirty-one gallons wine-mensure,  And whereas
by another law of this province, for regulating of weights and mea-

sures, it is, amongst other things, enacted, That nonc shall sell beer

or ale by retail, but by beer-measure, uccording to the standard of
England ; by reason whereof the retailers of becrand ale are obli-
ged to sell the same by far greater measure than they buy it: For
remedy whereof, Beit enacted, That from and after the publication Tavems t

+ of this act, all persons which now are, or which at any time or

hf:reaftgr shall be licensed to keep any tavern, inn, ale-house or
victualling-hoyse, within this province, shafl s¢1l beer and ale by # beew
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